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PROCEEDINGS 
THE BAILIFF: 

All rise for the jurors, please. 
(Whereupon the jury joins the 
proceedings at this time.) 

THE MINUTE CLERK: 

All rise for the Judge, please. Recess 
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8 is over. Court will come to order. You can 

9 sit down. 


10 



THE COURT: 

11 



Please be seated. 

12 



THE COURT: 

13 



Mr. Bruno, are you ready to continue 

14 



with your cross-examination? 

15 



MR. BRUNO: 

16 



Yes, Judge. Good afternoon. 

17 



Good afternoon, ladies and gentlemen. 

18 



THE JURY: 

19 



Good afternoon. 

20 



MR. BRUNO: 

21 



And, of course. Doctor, good afternoon 

22 



to you. 

23 



CROSS-EXAMINATION (CONTINUED) 

24 

BY 

MR. 

BRUNO: 

25 

Q. 


Doctor, let's talk about spirometry, the last 

26 

of 

the 

four tests at issue. 

27 



You recall yesterday that you told the jury 

28 

that you don't use the same yardstick to measure the 

29 

efficacy of each of the four tests. 

30 



Remember that? 

31 

A. 


I do. 

32 

Q. 


And you said the only, the only test for 
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1 which you use improved death rates was the cancer 

2 tests; right? 

3 A. No, that would apply, if it worked, it would 

4 apply to potentially screening for — with the 

5 exercise stress test. So that would be one of the 

6 two criteria for that, sure. 

7 Q. I've got your testimony here. Remember you 

8 answered this question? 

9 I said: "Does the yardstick change for each 

10 of the four tests you are using or are you using the 

11 same yardstick for each of the four tests?" Your 

12 answer was: "No. Different criteria." 

13 Right? 

14 A. I just answered, Mr. Bruno. 

15 Q. Okay. Well, and then for heart disease, 

16 specifically, you said "...the question would be 

17 does doing an exercise stress test reduce the risk 

18 of subsequent heart attack or death or, or does it 

19 increase the likelihood that they'll stop smoking." 

20 A. Exactly. 

21 Q. All right. Well, in the case of spirometry, 

22 you agree that you did not use improved mortality, 

23 that is, lower death rates? 

24 A. I found nothing to even remotely suggest that 

25 I could use that, correct. 

26 Q. That wasn't the question. 

27 The question is the yardstick. Did you use, 

28 as a measure of efficacy, whether or not spirometry 

29 would improve death rates? Was that your yardstick? 

30 A. Initially, I used that and not smoking as my 

31 yardstick. When it became clear that there was no 

32 possibility of it reducing deaths, I focused on 
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whether it reduced smoking. 

Q. Share with the jury, please, where it is 

written that in order for a pulmonary — I'm sorry, 
a test to screen COPD has to improve death rates. 

A. It doesn't. That was one of the things I 

considered. 

Q. Why did you consider it if it's not a 

necessary yardstick? 

A. Because my understanding — maybe it was 

incorrect — was that the question that was being 
asked of each test — one question, anyway — was 
did it reduce deaths? 

Maybe I was wrong, but that's what I thought, 
so I did. 

Q. All right. Who told you that? The defense 

lawyers? 

A. I have no idea who told me that. 

Q. All right. Well, I mean, we put up the 

Bourgeois — Certainly, the Bourgeois factors don't 
say that; do they? 

A. I don't think so. I'd have to see them. 

Q. All right. And, certainly, there's no 

standard that requires it; right? That is, there 
is no standard that requires that you prove that 
spirometry improves death rates in order to use it 
to screen smokers for COPD? 

A. You're right. 

Q. Okay. Now, you also said yesterday that the 

evidence does not even, does not even support an 
argument that a positive test increase quit rates. 
Does that mean there's not a single solitary article 
out there in the world that suggests the efficacy of 
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spirometry for smokers? 

A. No, with explanation. 

Yesterday, I summarized nine studies that 
related to this and said that six of them showed 
no effect at all of spirometry values on smoking 
cessation, two of them were uninterpretable because 
so many things were done at the same time, and one 
of the studies was suggestive in support of the 
possibility. 

MR. BRUNO: 

Carl, could you call up 0424.04? I'm 
sorry. Would you please call up 0474.04 to 
the screens? 

EXAMINATION BY MR. BRUNO: 

Q. Doctor, have you seen this article? 

A. Can we make that larger? 

Q. How's that? 

A. Thanks, Judge. 

Q. Would a hard copy help? 

A. I did, indeed. 

Q. All right. Is this the article that you 

agree supports the proposition that spirometry will, 
indeed, or does, indeed, help with cessation? 

A. No, with explanation. 

In asymptomatic smokers, this article does 
not support it. As seen in the conclusion, lower 
lung functions were the predictors of success in 
quitting smoking. The people who had mild lung 
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dysfunction were no different from the people who 
had normal lung function. The people who had some 
benefit from it were all moderate to quite low lung 
function and, therefore, were almost certainly 
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symptomatic. 

Q. Doctor, would you read the conclusion aloud 

for the jury? 

A. I will, indeed. 

Q. And the conclusion that's on the front page 

where it says, "Conclusion:" 

A. You bet. I'll read the one you want. 

Q. Thanks. 

A. "All smokers, irrespective of their lung 

function, tried to modify their habit as the result 
of screening...." 

THE COURT: 

Doctor, read a little slower so the 
court reporter can get it down. 

MR. BRUNO: 

I'm sorry. Judge. 

Well, can we publish it. Judge? And 
then we can just highlight it. 

THE WITNESS: 

Well, I'll read it slower. 

MR. BRUNO: 

Doctor, just one second. 

Can we publish it? 

THE COURT: 

Objection? 

MR. WILLIAMS: 

No objection. Your Honor. 

THE COURT: 

You may publish it. 

MR. BRUNO: 

Carl, would you mind highlighting this 
"Conclusion"? 
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EXAMINATION BY MR. BRUNO: 

Q. All right. Doctor. Please read it. 

A. Here's the conclusion. 

"All smokers, irrespective of their lung 
function, tried to modify their habit as the result 
of screening for COPD combined with smoking 
cessation advice. The diagnosis of AL," which 
stands for airflow limitation, "motivated smokers to 
attempt to quit smoking. Older age, lower tobacco 
exposure, and lower lung function were the 
predictors of success in quitting smoking." 

Q. Okay. Now, Doctor, the phrase "irrespective 

of their lung function" means it doesn't matter what 
the results of the tests were? It served to 
motivate them to try to quit; right? That's what it 
says? 

A. Yeah, I think it's fair to say they all tried 

to quit. 

Q. Okay. Now, is it your testimony that it 

would be irresponsible for a local physician to 
order spirometry if a person came to see the 
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22 physician and asked him whether or not they had 

23 smoking-related COPD? 

24 A. Clarification, please. Symptomatic or 

25 asymptomatic? 

26 Q. Why don't we give the answer for both groups 

27 of people? 

28 A. Okay. 

29 Q. Okay. Fair? 

30 A. Fair. 

31 Q. Okay. Symptomatic? 

32 A. Symptomatic first, yeah. 
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1 Q. Okay. 

2 A. Symptomatic with shortness of breath, for 

3 example, it is absolutely appropriate to do the test 

4 because you're going to use the test to monitor the 

5 progress of their disease. Of course, you're going 

6 to tell them to stop smoking. 

7 Asymptomatic, I do not think it is a good 

8 idea and I think there are — I don't think it will 

9 help people. You're going to tell them to stop 

10 smoking, anyway. I think, potentially, it has a 

11 downside. 

12 Q. Okay. You're not saying don't do it? 

13 A. As a screen in asymptomatic smokers? 

14 Q. Yes. 

15 A. In our state of knowledge, I would say don't 

16 do it. 

17 Q. Okay. You're saying don't do it? 

18 A. I would. 

19 Q. Because the harm is what? 

20 A. Yeah, the harm is to the person who has been 

21 smoking. And so their lungs are damaged. They're 

22 chronic smokers. Everybody who is a chronic smoker 

23 has lung damage. Eighty percent of the smokers will 

24 have a normal spirometric test, 80 percent. 

25 The danger is that having the normal, even 

26 though their lungs are damaged, will encourage them 

27 to keep smoking. And the corollary to that is that 

28 there is a good possibility, based on evidence at 

29 this trial, that the doctor, in reacting to that, 

30 will think there is less urgency to getting them to 

31 stop smoking. 

32 Q. The whole time that you've been on that 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 

New Orleans, Louisiana (504) 525-1753 

22684 

1 witness stand, you've told this jury how important 

2 it is to have evidence before you make a conclusion; 

3 isn't that true? 

4 A. Yes. 

5 Q. Well, tell the jury what evidence you have 

6 that supports the proposition that if you tell an 

7 asymptomatic smoker that their spirometry is normal, 

8 that they are going to continue to smoke. What 

9 evidence do you have? 

10 A. The evidence — The evidence I have is that 

11 the spirometry in asymptomatic people will not 

12 increase their likelihood of not smoking. The 

13 evidence in regard to whether or not those who have 

14 normal tests might be encouraged to continue 
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smoking, to my knowledge, does not exist and would 
have to be tested. But there is evidence in this 
trial that an expert thinks it would be less urgent 
for them to stop smoking. 

Q. You are telling this jury, after all these 

many hours of testimony how important it is to have 
evidence before you make a statement and now you're 
telling them you got no evidence, you got no 
evidence — 

MR. WILLIAMS: 

Objection. Misstates his testimony. 
EXAMINATION BY MR. BRUNO: 

Q. — that spirometry — 

THE COURT: 

Finish your question, Mr. Bruno. 

MR. BRUNO: 

Thank you. 

EXAMINATION BY MR. BRUNO: 
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Q. — you have no evidence whatsoever that 

would demonstrate that a smoker who has a normal 
spirometry test would continue to smoke? 

Isn't that disingenuous. Doctor? 

THE COURT: 

I have an objection. Approach the 
bench, please. 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Williams. 

MR. WILLIAMS: 

Your Honor, there's no question that's a 
speech. 

THE COURT: 

Overruled. 

MR. WILLIAMS: 

That's my objection. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

The objection is overruled. Answer the 
question, if you're able to. 

THE WITNESS: 

I am able to. 

The evidence is that the spirometry will 
not help them. And as a screening person, I 
believe you cannot recommend the screening 
until you have tested the proposition that it 
actually not only will not help them but may 
hurt them. 

EXAMINATION BY MR. BRUNO: 
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Q. To be intellectually honest, you cannot tell 

this jury that giving them the spirometry, having a 
positive — I'm sorry, a negative result will keep 
them smoking, you cannot say that? 


A. 

Correct. 



Q. 

Thank you. 



A. 

Explanation. 

I have not said that. 

I have 
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8 said that that is a possible downside and it must be 


9 

tested 

before offering this as a screening program. 

10 

Q. 


You didn't say that? 

11 

A. 


That it will hurt them? 

12 

Q. 


"They may be encouraged to keep smoking." 

13 

I'm 

reading your chart. 

14 

A. 


That's exactly what I said. 

15 

Q. 


Thank you. Doctor. 

16 

A. 


And that's exactly what I mean. 

17 

Q. 


All right. Even though you have no evidence 

18 

of 

it; 

right? 

19 

A. 


It has to be tested, Mr. Bruno. 

20 

Q. 


All right. Fine. 

21 



Doctor, are you familiar with this book? 

22 

A. 


The answer is — 

23 

Q. 


May I approach? 

24 

A. 


No, I can see it. 

25 

Q. 


Oh. 

26 

A. 


That's Dr. DeVita's book. 

27 

Q. 


Yes . 

28 

A. 


The answer is I am familiar with the book 

29 

because I know Dr. DeVita, but I have never read it 

30 

Q. 


Is it authoritative? 

31 

A. 


I have no idea. I assume it's a good book. 

32 

DeVita 

is a very good guy. 
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Q. All right. Do you accept what he has to say 

as being appropriate medical advice? 

A. If I read it and I thought the evidence 

supported it, I might say it. Not otherwise. 

Q. Okay. You are an expert in preventative 

health; right? 

A. I hope I am. 

Q. Well, me too. 

In Chapter 22 of his book, he says, "Tobacco 
addiction ranks as the greatest public health 
catastrophe of our time." 

Do you agree with that? 

MR. WILLIAMS: 

Objection, Your Honor. 

THE COURT: 

Would you like to approach the bench? 

MR. WILLIAMS: 

The same issue as this morning. The 
book is not in evidence. 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Williams. 

MR. WILLIAMS: 

The book is not in evidence. The 
witness said he's never seen it. And he's 
reading from it, and he doesn't have a copy 
to see what he's reading. 

MR. WITTMANN: 

He's never established it as a learned 
treatise. 

MR. WILLIAMS: 
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Exactly. It's not in evidence. 

MR. BRUNO: 

Maybe I'm deaf. I just thought I heard 
him say that the book is by this fellow 
DeVita whom he knows and whom he respects. 

And he would have to hear the — 

THE COURT: 

No, he equivocated on it. He said he 
hadn't read it. If he had read it, to say 
it's authoritative. That's what he 
indicated. 

MR. BRUNO: 

That's why I'm reading it to him. 

That's exactly why I'm doing it. He said you 
got to read it to me first and then I can 
make — 

THE COURT: 

I think you can ask him the substance of 
the question without referring to the book, 
and that will do away with the objection. 

You may get the book in later, but — 

MR. BRUNO: 

Well, then I'm going to move for 
introduction right now. The witness just 
said — I move for its introduction right 
now. Charlie Gay asked questions from this 
book all day long the other day. 

And, if you want. I'll go get you the 
transcript. 

THE COURT: 

Is the book in evidence? Was it 
offered? 
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MR. BRUNO: 

I don't remember. 

THE COURT: 

Was it authenticated as a learned 
treatise by anybody? 

MR. BRUNO: 

Yes. Do we have the — if you'll give 
me a moment — the transcript? Which witness 
was it? 

MS. SULZER: 

Dr. Sartor. 

MR. BRUNO: 

Dr. Sartor. 

MS. SULZER: 

We have it. If you'll give us just a 
minute. 

MR. BRUNO: 

Okay. We have it. 

MR. WILLIAMS: 

If it's in evidence, it's in evidence. 
But I didn't think it was. 

THE COURT: 

If it's been authenticated as a learned 
treatise by any expert, it's a learned 
treatise. I don't know whether it's been 
introduced in evidence. 

MR. BRUNO: 

I don't think it's been introduced. It 
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has been authenticated as a learned treatise 
by Dr. Sartor because Charlie Gay cross- 
examined with it. 

(Whereupon the bench conference is 
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concluded at this time.) 

MR. BRUNO: 

I don't know where we are, but I move 
for the introduction of this tome. 

MR. WITTMANN: 

Objection, Your Honor. Not 
authenticated. 

THE COURT: 

I understand. 

MR. BRUNO: 

And it was authenticated by Mr. Charlie 
Gay in his cross-examination of Dr. Sartor. 

THE COURT: 

Let's see the transcript. If that turns 
out to be the case, I will rule accordingly. 

(Whereupon a bench conference is held at 
this time as follows:) 

MR. BRUNO: 

I didn't say it was in evidence. I said 
it was authoritative and he cross-examined 
him on it. 

THE COURT: 

The question was it's been 
authenticated. He said that authenticates 
it. Sartor did. 

MR. WILLIAMS: 

I don't see the authentication. You be 
the judge. 

THE COURT: 

Where are we? 

MR. BRUNO: 

Right there (indicating). 
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One of your favorite books you use. 
Doctor, is the DeVita book? 

THE COURT: 

That's tantamount to authoritative. 
Sartor is an expert. Objection overruled. 

MR. BRUNO: 

Thank you. Judge. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

The objection is overruled. Next 
question, please, Mr. Bruno. 

MR. BRUNO: 

Thank you. 

I take it the offer of the book is 
received. Judge? 

In particular, I'd like to offer just 
Chapter 22, which is Exhibit Number 0475.04. 

THE COURT: 

Objection? 

MR. WITTMANN: 
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No, Your Honor. 

THE COURT: 

The exhibit will be received. 

EXAMINATION BY MR. BRUNO: 

Q. All right. Doctor, let's see if we can wrap 

this up. 

Do you agree that tobacco addiction ranks as 
the greatest public health catastrophe of our time? 
This is the first line of Chapter 22 of your 
friend's book. 

A. He's not a friend; he's an acquaintance. 
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Q. I apologize. 

Of your acquaintance's book whom you have 
great admiration and respect for? 

A. I do. I do. 

Not exactly. Explanation. 

Q. Sure. 

A. It is one of the, along with, in terms of 

public health, the population explosion, global 
warming and obesity, it is one of the major — 
and AIDS — it's one of the major catastrophes. 

Actually, if you picked the biggest 
catastrophe, it's none of those. It's that a 
billion people on this planet are undernourished. 


Q. 

Right. 

In this 

country 

— 

A. 

No, not 

in this 

country. 

Q. 

In this 

country 

— 

A. 

Oh, yeah 

. 


Q. 

And, you 

know, I 

'm with you. That's a big 

problem in the 

world. 


A. 

Yeah. 



Q. 

But we can only 

take care of the public 


health issues in our country at this moment. And 
here we are in little old New Orleans, Louisiana 
trying to do what we can do. 

The question here for you is whether or not 
tobacco addiction is a substantial problem? 

A. Smoking is a huge problem. Addiction is an 

entirely different issue. 

Q. Well, do you agree that nicotine addiction 

fulfills the physiologic, behavioral and social 
characteristics of a dependency syndrome? 
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A. Nicotine fills all of the criteria for 

habituation. On occasion, it can be truly 
addicting. But for those of us who have seen a lot 
of heroin and cocaine addiction, it is not the same 
world of addiction. 

Q. That's fine. Doctor. That wasn't the 

question. That wasn't the question. 

The question is — let's see if we can just 
get this done — do you agree that nicotine 
addiction fulfills the physiologic, behavioral and 
social characteristics of a dependency syndrome? 

A. I'm sorry. You said "dependency," not 

"addiction"? 

Q. I said, "dependency." 
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15 

A. 

"Dependency," I agree. 


16 

Q. 

I'll show it to you. 


17 

A. 

We don't need to argue about 

it. 

18 

Q. 

I know we don't need to argue 

about it 

19 

A. 

I agree on — If you use the 

word 


20 "dependency," I agree with you completely. 

21 Q. Now, Doctor, we know — and you've already 

22 testified — that cigarette smoking causes lung 

23 cancer; right? 

24 A. We do, indeed. 

25 Q. And we know that that's been well-documented 

26 since when? 

27 A. I think the first paper by Wynder was in 

28 1954, and Doll's paper was a year or two later. 

29 Q. All right. So it's been well-documented for 

30 over — well, not over but a little under fifty 

31 years? 

32 A. Absolutely. 
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1 Q. And would you agree with me that it would be 

2 irresponsible for someone to say, "I can't say that 

3 cigarettes cause cancer because we don't know the 

4 mechanism by which it does"? That's an 

5 irresponsible statement; isn't it? 

6 A. No. No. Explanation, please. 

7 If you predicate — If you say "I know 

8 tobacco smoking is responsible for cancer but I 

9 don't know the actual cause," then that is still 

10 a correct statement. It's no different from the 

11 statement I made in the late 1960s before I was 

12 involved in public health. 

13 Q. That's not what I said. 

14 A. If you say "Tobacco is not responsible for 

15 cancer," that's irresponsible. 

16 Q. Okay. Well, that was my question. 

17 My question was — and I'll give it to you 

18 again — if someone says, "I cannot tell you whether 

19 or not there's a relationship between smoking and 

20 cancer because even today we don't know the 

21 mechanism by which smoking causes cancer," that's an 

22 irresponsible statement? 

23 A. I think you cannot hide behind the fact that 

24 we don't understand mechanisms and causes and 

25 pretend, because we can't understand how it happens, 

26 that it doesn't happen. 

27 Is that a fair answer? 

28 Q. That's very fair. Doctor. 

29 And just to follow up, you can't hide behind 

30 it today, you couldn't hide behind it in 1970, you 

31 couldn't hide behind it in '65, you couldn't hide 

32 behind it in '60, you couldn't hide behind it in 
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1 1955; isn't that true? 

2 MR. LONG: 

3 Objection. Compound question. 

4 THE COURT: 

5 Sustained. Don't answer that question. 

6 MR. BRUNO: 

7 Are you really going to make me ask this 
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ten times? I will. 

THE COURT: 

If you have a question of the witness, 
Mr. Bruno, ask your question, please. 

MR. BRUNO: 

That's fine. Well, I'll ask it ten 
times. 

EXAMINATION BY MR. BRUNO: 

Q. Doctor, can you hide behind it in 1955? 

A. Yes. 

Q. You could hide behind it then? 

A. Yes. The evidence was not really 

disseminated so that you'd expect everybody to know 
about it. If I had to guess, I'd say — I'm sorry, 

I can't guess — I would think about 1960, there 
were enough papers so that nobody should say that 
tobacco isn't related to lung cancer. 

Q. Okay. So you couldn't hide behind it in 

1960; right? 

A. I don't think you could. 

Q. You couldn't hide behind it in 1965; right? 

A. I think that is correct. 

Q. You couldn't hide behind it in 1970? 

A. Correct. 

Q. '75? 
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A. Okay. 

Q. '80? 

A. Absolutely. 

Q. '85? 

A. You bet. 

Q. '90? 

A. Yes. 

Q. '96? 

A. Right. 

Q. How about a couple of weeks ago? 

A. No. 

Q. And smoking also causes increased risk of 

heart disease; right? 

A. About a 20 percent, among smokers, is 

responsible for 20 percent of the heart attacks. 

Q. How long has that been documented? 

A. I apologize for not giving a specific answer. 

I've got to estimate. 

Q. That's okay. 

A. I would say — I would say 1980, 1985, 

thereabouts. 

Q. COPD? How long has that been documented? 

A. Oh, that — I know that goes back to the 

'70s. It may be the '60s. It may even be before 
that, as a matter of fact. 

Q. How about bladder cancer? How long has that 

been documented? 

A. I'm not even going to try and estimate. It's 

awhile. But I do remember papers with that 
association pretty clearly that go back to 1989, 
1990. But if you produce evidence that says it was 
ten or twenty years before. I'll just accept it. 
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Q. That's fine. Doctor. 

Now, do you agree that tobacco use qualifies 
as a pediatric disease? And, again, I'm quoting at 
Page — it doesn't have page numbers, so — it's the 
fourth page of the chapter. 

A. Mr. Bruno, I'd really rather — I'm not a 

pediatrician. My own program is for adults. And 
I'd rather not open that because we'll get into 
areas very quickly in which I just don't have 
knowledge. If you ask me to tell you what I do 
know, I will. 

Q. Okay. Well, what do you know about how 

adults got started smoking? 

A. Oh, you mean their childhood behaviors? 

Q. Yes. 

A. Oh, I'm sorry. I do not want to testify on 

that. 

Q. So you don't know anything about how adults 

got started using cigarettes? 

MR. WILLIAMS: 

Objection, Your Honor. 

THE COURT: 

Approach the bench. 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Williams. 

MR. WILLIAMS: 

His tender was limited. He was 
qualified as an expert in certain areas. And 
this is way beyond what he was qualified as 
an expert to testify in. 
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THE COURT: 

And I think he's just about to say that. 
And I don't think it's an objectionable 
question. Overruled. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

The objection is overruled. Answer the 
question. 

And the question was: So you don't know 
anything about how adults got started smoking 
— started using, rather, cigarettes? 

THE WITNESS: 

I do know something. Explanation. 

It's not an area of my expertise. And 
to tell you the truth, I think the extent of 
my knowledge is probably not significantly 
greater than people on the jury and in the 
rest of the courtroom. 

EXAMINATION BY MR. BRUNO: 

Q. Okay. That's fine. Doctor. 

But I'm a little bit confused. You came to 
this courtroom and you told this jury that you're an 
expert in preventative medicine; right? 

A. Yes. 

Q. Okay. I mean, I could be wrong here, but 

we've already established that the diseases caused 
by smoking are one of the substantial issues of the 
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day; right? 

A. Yes. 

Q. And in order to have some understanding of 

how people get hooked, if you will, to smoking, 
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don't you or don't you have any interest at all in 
finding out how they started? 

A. I have some knowledge about it. I have not 

made it a point of particular study. I have written 
two books on the drug scene. 

Q. Right. 

A. But those were illicit drugs. 

And I will answer anything I can, but I do — 
I'm here to talk about screening. I don't want to 
go beyond my expertise. But ask me a question and 
I'll answer it the best I can. 

Q. What I'm trying to learn here is as an expert 

in the field of preventative health medicine, you 
really don't know how to prevent diseases caused by 
cigarettes; do you? 

A. Yes, I do. Don't smoke. 

Q. Okay. And who smokes? 

A. About 25 percent of the adult males and about 

22 percent of the adult females. 

Q. And what percentage of them are dependent on 

cigarettes? 

A. Please define "dependence." 

Q. In the book. 

A. It's not my book; is it? 

Q. It's a book that you regard the author as 

being authoritative. And he said here — I asked 
you a few moments ago if you agreed with his 
definition. You said, "Yeah." In fact, you said, 
"Are you talking about dependence, Mr. Bruno?" I 
said, "Yeah." You didn't ask me to define it. I 
mean, I thought you knew what he was talking about 
when he said "dependence." 
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A. Well, I absolutely do know what I'm talking 

about with "dependence." 

Q. Well, then, why did you ask me to define it? 

A. Because — 

Q. You know more than me. 

A. True. 

Q. You see? So why are you asking me to define 

it? 

A. My problem, Mr. Bruno, was that if you define 

it as physical addiction, that's one thing; if you 
define it as habituation or psychological 
dependence, that's another. 

And I don't want to go into any details, but 

I'll — 

Q. How about this? Compulsive use? 

A. Could I finish my answer? 

THE COURT: 

Yes . 

If you hadn't finished your answer, you 
may finish your answer. Doctor. 

THE WITNESS: 
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Because 90 percent of the people who 
quit, quit on their own. And we see people 
all the time who have a heart attack and do 
not smoke again. And, therefore, that can't 
— that can't really be physical dependence 
to be able to stop that quickly. 

If you mean overall dependence, 
psychological and a desire to keep smoking, 
if that's what you mean, then I'll answer it 
that way. Just repeat it so I understand the 
question. 
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EXAMINATION BY MR. BRUNO: 

Q. Okay. I don't remember the question. 

How many people smoke today compulsively use 
cigarettes? 

A. Oh, I don't know the answer. I mean, ask me 

how many people smoke heavily and I can tell you. 

But the way you put it, I don't know the answer to 
that. And I'm not so sure — I'm not going to say 
that. I'll just end it there, please. 

Q. All right. Well, Doctor, would you agree 

with me that because we really don't know how many 
cigarettes cause each of these diseases, the real, 
the real serious problem with cigarettes is the 
characteristic of the cigarette that makes its use 
compulsive? 

A. The answer is we do really know something 

about dosage. You implied we did not. I think we 
do know at what level the risk — there's a risk for 
adenocarcinoma of the lung or bladder cancer. So I 
think we do know that. 

Now, I apologize. Repeat the last part of 
the question then. 

Q. Now I have to ask this question. 

A. I'm sorry. 

Q. How many cigarettes do you need to smoke to 

get cancer? You said you know, so tell them. 

A. All right. It depends on the kind of cancer. 

Q. Lung cancer. 

A. No, I understand that. It depends on the 

kind of lung cancer. 

Q. Okay. 

A. If you talk about adenocarcinoma of the lung, 
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which is what this trial is about — 

Q. Whoa. 

A. — the answer is — 

MR. BRUNO: 

Object, Your Honor. 

THE WITNESS: 

I'm sorry. 

THE COURT: 

The jury will strike that nonresponsive 
comment, "That's what this trial is about." 
THE WITNESS: 

Okay. If you talk about adenocarcinoma 
of the lung, the answer is there is no 
evidence that one to nine cigarettes a day in 
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women is associated with it. And the risk in 
men is absolutely minimal. 

If you talk about all lung cancer, then 
you can get — you can get lung cancer very 
infrequently but you can get lung cancer from 
smoking anything over one or two a day, as 
far as I'm concerned. But not 
adenocarcinoma. 

EXAMINATION BY MR. BRUNO: 

Q. I'll ask it to you one more time. 

How many cigarettes do you have to smoke to 
get cancer? 

A. I just answered it. I can't answer it any 

better. 

Q. You can't tell me how many cigarettes? 

A. I just answered it. 

Q. Okay. So will one cigarette cause cancer? 

A. Not as far as I know. 
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Q. Two? 

A. Can't do it that way. 

Q. Can't do it that way? 

A. No. 

Q. So I make the point again and ask you this 

question: Because we don't know how many 

cigarettes, okay, over a span of time, it's the 
compulsive use that's the most dangerous component 
of the product? 

Because if you can't — if it impairs your 
ability to discontinue its use, then the compulsion 
will have an effect on how many cigarettes you 
smoke? 

A. That's not my area. 

Q. Okay. That's fine. Doctor. That's fine. 

Do you think that individuals who have 
difficulty in stopping smoking should be able to 
have cessation assistance? 


A. 

Yes . 

Explanation. 

Q. 

Okay. 


A. 

That 

they should, indeed, and every doctor 


should always tell smokers to stop. But if you want 
a specific program for cessation, you first have to 
do a pilot project to show that it actually works. 
There is no use having a project or any program if 
it's not going to be effective. 

Q. Sure. 

And in your pilot program, you're going to 
put some smokers; right? 

A. Yes, I'm going to do a well-designed study 

with smokers to see if the intervention actually 
helps them to stop smoking. Absolutely. 
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Q. Now, Doctor, again, you recognize the 

diseases caused by smoking to be a substantial 
issue. What is your solution to the problem? 

MR. WILLIAMS: 

Objection, Your Honor. 

THE COURT: 

Approach the bench, please. 


http://legacy.library.ucsfSdu/tjd/^MflQ^^iOQ?(pdfidustrydocuments.ucsf.edu/docs/pkhl0001 



8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Williams, your objection? 

MR. WILLIAMS: 

It's beyond the scope of his expertise. 
Yesterday, we talked about this. I came up 
to the bench and I said he's not talking 
about cessation when you asked me about his 
tender. 

MR. BRUNO: 

I'm not talking about cessation now. 

MR. WILLIAMS: 

You said: How do you fix the problem? 

MR. BRUNO: 

Yes . 

THE COURT: 

Let me read the question. 

I think the question falls within the 
purview of his expertise as an expert in 
preventative medicine. 

MR. WITTMANN: 

My objection is it's vague. Your Honor. 
My objection is just vagueness. I don't know 
what he's talking about. 
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THE COURT: 

This is a very sophisticated witness. 
Objection overruled. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

The objection is overruled. Answer the 
question. I'll read it back to you. Doctor. 

"Now, Doctor, again, you recognize the 
diseases caused by smoking to be a 
substantial issue. What is your solution to 
the problem?" 

THE WITNESS: 

Can I editorialize a little bit? That's 
a terrific question. 

The main focus, I think, is to spend, to 
use our resources to do everything we can to 
keep young people from ever starting. And 
that includes providing them with 
alternatives in the schools to get them 
involved in things they are excited — they 
find exciting and interesting so that they 
aren't bored and end up involved in the drug 
scene led by smoking. 

So I think that's — I don't want to be 
glib. I don't have an answer to it. But I 
think that's where I would put my major 
effort: Keep them from getting started. 

MR. BRUNO: 

Dr. Louria, I apologize for my passion. 
And I thank you very much for responding to 
the questions as you have. 
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THE WITNESS: 

No, I thank you. 

THE COURT: 

Redirect? 

MR. WILLIAMS: 

Yes, Your Honor. 

Good afternoon, ladies and gentlemen. 

THE JURY: 

Good afternoon. 

REDIRECT EXAMINATION 

BY MR. WILLIAMS: 

Q. Good afternoon. Dr. Louria. 

I just have a couple areas that I want to go 
over with you. The first thing I want to talk about 
is bladder cancer. You testified about bladder 
cancer. And Mr. Bruno was asking you this morning 
about the recommendation of the task force, the 
clinical guide, and whether that included smokers or 
high-risk people for bladder cancer. 

And I just want to go over what the task 
force says and what the American Cancer Society 
says. And it's your testimony that the task force 
recommendation does include smokers, and that 
recommendation is a D, which means don't do it; 
isn't that right? 

A. I know that that is correct. The D 

recommendation applies to — don't do applies to 
screening of smokers. 

MR. WILLIAMS: 

Your Honor, could we call up Exhibit GMM 
— I think it's 0504, but I'll check because 
I don't have the number over there. 050 — 
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I'm sorry, AN-000593. It's already in 
evidence. 

May I request permission to publish? 

THE COURT: 

You may publish it. 

MR. WILLIAMS: 

Matt, can we publish Page 181 — 

THE COURT: 

You may publish it. 

MR. WILLIAMS: 

— the recommendation? 

Could we highlight the recommendation 
and expand it? Can you get all of it in 
there? 

EXAMINATION BY MR. WILLIAMS: 

Q. This is what you're talking about. Doctor, 

the United States Preventive Services Task Force 
recommendation? 

A. That is correct. 

Q. And that says, "Routine screening for bladder 

cancer with urine dipstick, microscopic urinalysis, 
or urine cytology is not recommended in asymptomatic 
persons. All patients who smoke tobacco should be 
routinely counseled to quit smoking." 

A. That is correct. 

Q. And that was your testimony yesterday? 

A. That was my testimony. 

MR. WILLIAMS: 
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Your Honor, may we go over and publish 
Page 184? 

THE COURT: 

You may publish it. 
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MR. WILLIAMS: 

Matt, this is what I'd like to highlight 
(indicating). 

EXAMINATION BY MR. WILLIAMS: 

Q. Dr. Louria, you remember Mr. Bruno was asking 

you about high-risk individuals? 

A. Yes. 

Q. Now, whether smokers are high-risk 

individuals or not, the guide does address high-risk 
individuals; doesn't it? 

A. You mean the U.S. Preventive Services Task 

Force? 

Q. Yes. 

A. It does. 

Q. Go ahead. 

A. No, it does. 

Q. And is this the portion of the task force 

guide to which we need to refer? 

A. Yeah, that is in part. 

I had thought that the task force gave a 

little more latitude to screening in people who were 
in high-risk industries, you know, like the dye 
industry or the chromate industry saying they didn't 
know whether it worked or not but it wasn't 
unreasonable to screen them. The task force 
definitely, definitely says do not screen 
asymptomatic smokers. 

Q. And here it addresses high-risk populations; 

doesn't it? 

A. I'm sorry. I missed that. 

Q. The part that's highlighted, it talks about 

high-risk populations. I'll read it. It says, 
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"Even among older high-risk populations, the 
predictive value of a positive screening test is 
low. As a result, many persons without cancer will 
require diagnostic workups for false-positive test 
results and will be subjected to the costs, 
discomforts, and risks of cystoscopy and 
intravenous" — I'll let you say that word — 
"pyelography"? 

A. "Pyelography" is right, yeah. 

Q. "More important, there is no proof that early 

detection significantly improves the prognosis for 
the small minority of patients found to have 
urologic malignancies. Most of the bladder cancers 
detected have a good prognosis in the absence of 
screening." 

A. Yeah, that's true. 

That although they and the American Cancer 
say it's not unreasonable to screen people who have 
high workplace exposure, they say you may screen 
those, but we don't have any evidence that it 
actually does any good. And then they say don't 
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screen smokers. 

MR. WILLIAMS: 

Matt, you can take that down. 

EXAMINATION BY MR. WILLIAMS: 

Q. I want to talk about the American Cancer 

Society. Mr. Bruno asked you about the American 
Cancer Society. And he showed you a statement from 
their website, I believe, this morning. 

Do you remember that? 

A. Of course, I do. 

MR. WILLIAMS: 
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And I'd like to hand you that statement. 
It is GMM-0504. 

Do we have an extra copy? 

May I approach the witness. Your Honor? 
THE COURT: 

You may. 

EXAMINATION BY MR. WILLIAMS: 

Q. Dr. Louria, it's your testimony that the 

American Cancer Society does not recommend that 
asymptomatic smokers and former smokers be screened 
for bladder cancer; is that right? 

A. It is. They — They do not. And I called 

them to make absolutely sure. 

Q. Wait. I don't want you to base that on any 

call. I want you to base it on your expert opinion. 
A. I'm sorry. 

The answer is yes, they do not — they do not 
recommend screening for bladder cancer in 
asymptomatic smokers. 

Q. Is the statement — 

A. Or, actually, in any smokers. I'm sorry. 

Q. Current or former smokers? 

A. Any smokers. 

Q. And is Exhibit GMM-0504 consistent with your 

opinion? 

A. I'm sorry. The one you handed me? 

Q. Yes. 

A. Oh, yes. Absolutely. 

Q. Okay. I wanted to speak briefly with you 

about COPD. Mr. Bruno asked you about that. And 
why you didn't rely on any death data, I think, was 
the nature of his question. 
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And is it your opinion that a spirometry 
test, there's no evidence whatsoever that it reduces 
smoker deaths from COPD? 

A. It does not reduce smokers' deaths no matter 

what the result of spirometry is. 

Q. And that's not even a close question; is it? 

A. Not even a close question. 

Q. So when that wasn't a close question, what 

you did was think at another level and say, well, 
maybe it reduces cessation or it increases quit 
rates? And there's no evidence of that; is there? 

A. I couldn't think of any other possible reason 

for doing it except that it might reduce — increase 
quit rates, increase cessation. And I couldn't find 
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supporting evidence for that, as I outlined. 

Q. So if it does neither one of those, that's 

why you said the test, the spirometry test, was 
useless; didn't you? 

A. Yes. Explanation. 

Q. Please do. 

A. I did say that. And I absolutely believe 

that. And the reason is that whatever the 
spirometry results are in a smoker, normal, mildly 
abnormal, moderately abnormal, very abnormal, the 
treatment is the same: Stop smoking. So I can't 
imagine why you'd need a spirometry test to tell 
somebody to stop smoking. 

Q. Fair enough. 

I want to talk about OSHA. Mr. Bruno spoke 

with you briefly this morning about — And OSHA 
stands for the Occupational Safety and Health 
Administration? 
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A. Yes, I do remember. 

Q. And what they're concerned about is workplace 

exposure to chemicals, bad chemicals; is that right? 
A. Their job is to evaluate the risk of 

workplace exposures. And where they find a high 
risk, their job is to get regulations or laws passed 
that reduce the exposure to whatever toxin it is in 
the workplace that is causing that disease. 

Q. When Mr. Bruno asked you this morning about 

that they use X-rays to monitor worker exposure, 
they don't require that smokers get chest X-rays for 
lung cancer; do they? 

A. Clarification, please. 

You mean if they're smoking but they don't 
have other risk factors? 

Q. Right. Just because they're smokers? 

A. They do not require it. 

Q. Is there a proven known death benefit? Does 

it reduce chemical exposure deaths because of the 
X-ray screening in the workplace? 

A. Absolutely not, Mr. Williams. 

Q. It's not the purpose of it; is it? 

A. The purpose is to determine what actions 

they're going to have to take. If they find 
disease, they're obligated to try and prevent it and 
minimize the risk to the worker. That's what their 
job is. 

Q. So they're looking at incidence of disease? 

A. Yeah, they're looking for new cases or — it 

doesn't matter — new or existing cases in a 
population of workers and where they find it. Then 
they have to take the next step, which is to figure 
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out how to prevent it. In that case, you prevent it 
by reducing the exposure — say it's chromates — 
you reduce the amount of chromates in the 
environment to which the worker is exposed. 

Q. But it has nothing to do with smoking; does 

it? 

A. Only in the sense that it's sort of the same 
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remedy. You want to prevent it, you reduce the 
exposure. You want to prevent smoking-related 
diseases, you reduce smoking. 

Q. Which is quitting smoking? 

A. Or, better still, never start. 

MR. WILLIAMS: 

Let's go to the class definition that 
Mr. Bruno showed you. I believe it's 
DDA-2108. 

Request permission to publish. Your 
Honor. 

THE COURT: 

You may publish it. 

EXAMINATION BY MR. WILLIAMS: 

Q. Do you recall seeing this class definition. 

Dr. Louria? 

A. I do. 

Q. And Mr. Bruno asked you was this a patient? 

A. Yes. 

Q. Now, that's not a patient; is that? 

A. No. The class is a large — I don't know the 

exact number — but it's a large number of people. 
I've been told it's in the range of five hundred 
thousand to a million, but I may be wrong. 

Q. It's a population; isn't it? 
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A. It's a population. And a good-sized 

population. 

Q. And we have no idea of the individual 

characteristics of those people in that population; 
do we? 

A. Oh, absolutely not. 

Q. Okay. 

A. At least I don't have any idea. 

Q. Now, the problem is that when you talk about 

screening a population of ostensibly healthy people, 
when you're asymptomatic, that's when you're talking 
about screening — 

A. Exactly. 

Q. — and the people are ostensibly healthy; is 

that right? 

A. Exactly. 

Q. And the problem is when you go out and you 

screen a bunch of people that are ostensibly 
healthy, you create problems for those people? 

A. If you screen them with the wrong tests, 

you're likely to create very big problems for them. 
Q. Now, it's a whole different ball game when 

you're talking about somebody with symptoms, when 
Mr. Bruno talked to you this morning about somebody 
with symptoms? 

When you have symptoms, you are an 
individual? You step out of the population and you 
become an individual? And when you become that 
individual with symptoms, that's when you go to the 
doctor and you seek a diagnosis for your individual 
problem; right? 

A. Sure. 
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Q. And when you seek a diagnosis for your 

individual problem, it doesn't matter whether you 
smoke, don't smoke, never smoked, smoked twenty 
packs a day, the same tests apply for diagnosis? 

A. You mean for the same symptoms? 

Q. For the same symptoms? 

A. Oh, sure. 

Q. Right. 

A. A symptom is a symptom. It doesn't matter 

whether you smoke or not. It's night and day 
between screening asymptomatic people and the 
diagnosis of symptoms. And I'm here only to talk 
about screening people who don't have symptoms. 

Q. And when you become a person with symptoms, 

it's an individual? When you talk about screening, 
you're talking about a population? 

A. You're talking about — Sure. Sure. You 

have to have individual diagnosis. I mean, you can 
have multiple people in the class who have the same 
symptoms. But once they have the same — once they 
have the symptom, it's no longer screening. Then it 
all has to do with diagnosis and treatment, if you 
can possibly treat the disease they have. 

Q. I want to talk to you — Mr. Bruno 

briefly mentioned — You can take that down, please. 

Matt — Ochsner. 

There's a lung cancer screening trial going 
on at Ochsner, the National Lung Screening Trial. 
You're aware of that? 

A. Oh, of course. 

Q. And you're aware that Dr. Aberle testified 

and she's one of the chief investigators? 
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A. I did read that. 

Q. Now, there's a big difference between smokers 

or whomever participating in a trial, an 
experimental trial, rather than reaching into a 
population of people, of smokers, and screening 
them? 

A. Oh, sure. Sure, there's no — there's no 

relationship at all between those two. 

Q. The trial is trying to find out if this test 

benefits people more than it harms them; is that 
right? 

A. That really is it. In essence, we know a lot 

of the harms. We do not yet know of any benefits. 

Q. I want to talk about the guidelines published 

by the U. S. Preventive Services Task Force. Why 
does the task force go to all the trouble of 
publishing guidelines? Don't doctors know 
everything they need to know? 

A. Oh, I wish they did. 

No, I mean, that's the problem. The extent 
of the information is increasing so rapidly that 
whether it is screening guidelines or treatment 
guidelines, we have to have them. The individual 
doctor is not likely to have adequate information on 
an awful lot of topics, I mean. 

Q. When Mr. Bruno asked you about his friend and 

said he went to a doctor to get a checkup, that 
doctor who is going to give him that checkup, if 
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you're talking about screening, needs to refer to 
the guide? Wouldn't he or she probably do that or 
need to do that? 

A. I can't answer "Yes" or "No." Explanation. 
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They probably wouldn't go to the guide. But 
is it a good idea for them to know the summary of 
what's recommended and not recommended? Absolutely. 
Absolutely. Otherwise, we make a lot of mistakes. 

But the guidelines have got to be out there 
so that — And doctors, I mean, doctors can't read 
the Japanese study. They're not going to do that. 

So they have to have somebody read all the data and 
digest it and sort of give them guidelines as to 
what we know and what we don't know. That's what we 
try and do on our website, to help doctors. 

Q. The organizations that we talked about 

yesterday, that's why we need those organizations? 

To gather data? 

A. Oh, absolutely. We need those organizations 

and we need to pay attention to what they say. 

Q. Did anything Mr. Bruno asked you or tell you 

change the fact that none of those organizations, 
not a one of them, recommends the tests the 
plaintiffs propose? 

A. No. The fact is that none of them recommends 

any of the four tests that are being proposed. 

Q. Dr. Louria, I'm about done. But I want to 
ask you this one last question. 

Do you remember when you were asked what 
tobacco company you were hired by? And Mr. Bruno 
looked over here and pointed to all these fellows, 
and I was one of those fellows. And you didn't name 
Brown & Williamson or Philip Morris or Lorillard or 

R. J. Reynolds, you didn't say any of them? 

A. I didn't know until this afternoon when you 

told me who the companies were. 
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Q. And that's my point. That who hired you, 

what company hired you, did that make any 
difference, in your opinion? 

A. Of course not. Of course not. 

Q. Didn't you come here to tell this jury one 

thing, really? And what is that one thing? 

A. I came here, after reviewing everything, to 

tell this jury that whatever harms have been 
inflicted on the class by tobacco, by smoking, that 
this is the wrong remedy that's being proposed. 

That it will not help the smokers in this 
class; that it is certainly going to harm some of 
them; that it may harm a lot of them; that it is 
very, very likely to kill a few of them. And that 
to approve the proposed screening program would be, 
in my judgment, a huge mistake, a huge mistake. 

MR. WILLIAMS: 

Dr. Louria, you've been very patient 
with me, with Mr. Bruno, and you've shown a 
great deal of stamina. And I have no more 
further questions for you. Thank you. 


http://legacy.library.ucsfSdu/tjd/^MflQ^^iOQ?(pdfidustrydocuments.ucsf.edu/docs/pkhl0001 



22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


THE WITNESS: 

Thank you. 

THE COURT: 

Step down. Doctor. 

(Whereupon Dr. Louria is excused at this 
time.) 

THE COURT: 

Next witness for the defendants, please? 

MR. WITTMANN: 

Yes, Your Honor. 

We have some documents that we would 
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like to read to the jury at this time. And I 
think you had indicated earlier that we could 
take those up. 

THE COURT: 

We'll take our mid afternoon recess at 
this point. Ladies and gentlemen, we're a 
little early but we're going to recess until 
five minutes to 3:00 by the wall clock. 

(Whereupon the jury is excused at this 
time.) 

THE COURT: 

Mr. Wittmann, you mentioned the issue of 
reading documents to the jury — 

MR. WITTMANN: 

Just three. 

THE COURT: 

— sometime earlier today. 

And there was some objection to that. 
Have you conferred with the opposition? 

MR. WITTMANN: 

Not since lunch. Your Honor, no. No, I 
have not. 

MR. RUSS HERMAN: 

We have no objections to two of the 
documents. We have objections to one of the 
documents. We have counterreads that are 
very short to two of the documents. 

THE COURT: 

Well, let's talk about the one to which 
there's an objection. And it may be that I 
can rule on it. 

Do I have a copy of the one that's 
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objected to? 

MR. RUSS HERMAN: 

I can hand you mine. And I think it's 
an easy — 

MR. WITTMANN: 

Which one is it, Russ? 

MR. RUSS HERMAN: 

It's a law, federal law. 

MR. WITTMANN: 

The Cigarette Labeling Act? 

MR. RUSS HERMAN: 

Whatever that exhibit number is. Judge. 

I don't have it in front of me. 

MR. WITTMANN: 
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Act. 

MR. RUSS HERMAN: 

Yes . 

To which we object. We don't think that 
counsel is entitled to read any law to the 
jury. There has been testimony about 
warnings and its effect. And we find any 
reading of the law to the jury objectionable. 
And, indeed, we think that's the law of 
Louisiana. 

MR. WITTMANN: 

May I respond. Your Honor? 

THE COURT: 

Yes . 

MR. WITTMANN: 

What we're proposing to read is not 
simply a federal statute. It's actually 
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a preamble and a statement of purpose and 
policy for the entire labeling act. 

Therefore, it's more of a finding of fact by 
the United States Congress than it is a law. 

If The Court is going to let the jury 
consider the plaintiffs' unpled and, we 
submit, nonexistent Halphen claim, which 
you've indicated they intend to try and 
submit to the jury, I think the defendants 
are entitled to defend themselves with a 
fact-finding from the United States Congress 
on the legal sale of cigarettes bearing the 
warning labels. 

Further, I think that The Court must 
take judicial notice of a federal statute 
when requested to do so. And I think Your 
Honor is going to take judicial notice of the 
findings by Congress found in the preamble to 
this act. 

I think that the Congress has found in 
the preamble here that the sale of cigarettes 
bearing the federal warning should be legal 
because of the value of the product to 
American commerce. 

And I submit that to have a balancing or 
a weighing of risks and benefits, that you've 
got to take that into consideration. 

THE COURT: 

Why is it not a proper subject for jury 
charge rather than evidence in the case? And 
then — And I'm only — Well, I'll stop at 
that question. 
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MR. WITTMANN: 

It may well be that, too. 

But I think in terms of the preamble of 
the statute, which we propose to read, which 
is a congressional declaration of policy and 
purpose in Section 1331, which is the section 
I wanted to read, that is before the actual 
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provisions of the statute. 

In this congressional policy and 
purpose, if you look at it, says that — 

THE COURT: 

I have it in front of me. 

MR. WITTMANN: 

Okay. Well, you see what I'm saying. 

I'm talking about the factual findings by the 
United States Congress — 

THE COURT: 

It's only a part of the statute. 

MR. WITTMANN: 

But it's factual — I'm sorry. 

THE COURT: 

It's labeled as such. It's a section 
entitled 15 of the federal statutes. 

MR. WITTMANN: 

But it's factual evidence — 

THE COURT: 

And I understand it's an act but it's 
part of the law; correct? 

MR. WITTMANN: 

Correct. 

But it's factual evidence of the 
benefits of the legal sale of cigarettes. 
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THE COURT: 

Can you cite me some authority for 
introducing the law and reading the law to a 
jury or a fact-finder during the evidence 
phase of the case? 

MR. WITTMANN: 

Well, the jury has already heard a great 
deal of testimony about the warning label on 
cigarette packages. So the foundation is 
already in the record for this particular 
material to be read to the jury. I think 
it's self-authenticating. We don't have to 
worry about authentication. 

THE COURT: 

Nobody is arguing about authentication 
or hearsay or anything of that sort. 

MR. WITTMANN: 

Okay. 

THE COURT: 

It's a question of relevance. And 
what's the authority for reading a statute 
to the jury during the evidence phase of a 
trial? 

The plaintiffs could have read 2315 of 
the Civil Code and many, many, many other 
statutory enactments during their presenta¬ 
tion. And in the years I've been a judge, 
I've never seen it done. 

MR. WITTMANN: 

There are no factual findings for 
Article 2315, Your Honor. These are 
statements — 
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THE COURT: 

Mr. Wittmann, I have to tell you this. 
What I'm looking at is a part of something 
that somebody has labeled or has titled 
"Cigarette Labeling and Advertising." And 
there is a section entitled "Congressional 
Declaration of Policy and Purpose." But that 
section is nothing more than a United States 
statute; isn't it? 

MR. WITTMANN: 

It is a part of the statute. But it is 
a declaration of the Congress' policy and 
purpose of the statute, which we think is 
evidence that should be submitted to the 
jury. 

MR. RUSS HERMAN: 

Now, Your Honor, just so — I know Your 
Honor is ready to rule, but I need to make 
something clear on the record because I 
didn't understand the intent when I first got 
the document. 

I don't think findings of Congress are 
ever admissible. And in this state I believe 
that I can produce laws that say — and very 
recent — judicial decisions of the Louisiana 
Supreme Court that say that whatever the 
findings are of a legislative body are not 
evidence in a case because there's no way to 
challenge it. 

And, in addition to that, we were not 
allowed to put on any evidence as to lobbying 
efforts due to a motion in limine they filed. 
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In addition to that, if they put this 
in, we're going to have rebuttal as to 
advertising and how much they've spent. 

THE COURT: 

I don't know of any authority to read 
laws to the jury during the evidence phase of 
the trial. So on that basis, the objection 
is maintained as to AIW-000383. 

MR. WITTMANN: 

Then, Your Honor, we would have — we 
reserve the right to ask Your Honor to issue 
a charge to the jury on that point. 

We would then — 

MR. RUSS HERMAN: 

We reserve our right to object to it 
when it comes forward. 

MR. WITTMANN: 

— propose to read a portion of Exhibit 
0884, which is a portion of the 1964 Surgeon 
General's report. 

MR. RUSS HERMAN: 

We reserve the right to read part of the 
report. We have two sentences at Page 37 we 
intend to read. 

MR. WITTMANN: 

Okay. Could I see them? 

MR. RUSS HERMAN: 

Sure. 
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MR. WITTMANN: 

And then, finally. Your Honor, we would 
propose to read Exhibit AZS-000017. 

MR. RUSS HERMAN: 
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And we're going to read parts you don't 

read. 

THE COURT: 

000017 . 

MR. WITTMANN: 

17 . 

MR. RUSS HERMAN: 

And we're going to read parts you don't 

read. 

THE COURT: 

Anything else, Mr. Wittmann? 

MR. WITTMANN: 

No, Your Honor. Those are the three. 
Your Honor. 

THE COURT: 

Now, any resolution of the issues raised 
when Mr. Copley handed me — 

MR. RUSS HERMAN: 

We're also going to read Page 376, one 
sentence, Mr. Wittmann. And we showed it to 
you. 

THE COURT: 

Mr. Copley, any resolution on the issues 
that Mr. Herman raised? 

MR. COPLEY: 

Your Honor, I did talk to Mr. Herman 
briefly about the — 

THE COURT: 

Why don't you get Mr. Herman's attention 
so that he can hear what you're saying about 
your discussion? 

MR. BRUNO: 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

22727 

Russ . 

MR. RUSS HERMAN: 

Yes, Your Honor. 

MR. BRUNO: 

You're being summoned. 

MR. COPLEY: 

Your Honor, as I just said, I talked to 
Mr. Herman briefly about the offer of the 
exhibits that were made earlier. 

For example, the Lorillard exhibits, we 
could argue at any time. We could argue 
those tomorrow morning in front of Your 
Honor. I think once we start, we'll go 
through them very rapidly. And there will be 
some resolution as soon as we have a hearing 
on those. 

The same for the first Exhibit A to the 
documents you have there. I think as soon as 
we start those arguments, we'll go through 
them very rapidly. 

THE COURT: 
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Well, do you know which ones on that 
list are not objected to by plaintiffs' 
counsel? 

MR. COPLEY: 

The ones I gave you from Mr. Murray are 
the ones I thought — the letter that I 
attached from Mr. Murray. 

THE COURT: 

Well, that's the whole purpose of my 
inquiry. Has there been any resolution of 
those issues? Mr. Herman asked that he be 
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allowed to review the letter addressed to you 
by Mr. Murray and make a determination. 

My question is — 

MR. COPLEY: 

He told me he still — 

THE COURT: 

— has that been done? 

MR. COPLEY: 

He told me — and I'll let Mr. Herman 
speak for himself — he told me that there 
are some things that he was not satisfied 
with in Mr. Murray's letter. 

THE COURT: 

So the answer to my question is "No." 

MR. COPLEY: 

Your Honor, I did, if I might, I did 
notice one problem — 

THE COURT: 

The mumbling in the courtroom is 
distracting me. 

MR. COPLEY: 

Your Honor, when I got back at lunch, I 
noticed a mistake in my offer before lunch. 

I need to add three exhibits. 

Russ, I need to add SA-424, GE-00018, 
GE-00 — 

MR. RUSS HERMAN: 

Wait, wait, wait. I'm sorry. 

THE COURT: 

Mr. Copley, I have to say you've lost 

me. 

MR. COPLEY: 
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Yes, Your Honor. 

THE COURT: 

I have a note that you offered some 
exhibits. 

MR. COPLEY: 

Yes, Your Honor. 

And I forgot to add — I need to add 
three more. Your Honor. That's all I'm 
saying. 

THE COURT: 

All right. Is anybody on the 
plaintiffs' side listening to Mr. Copley? 

MS. DeSUE: 

Yes . 
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MR. BRUNO: 

Thank God. 

MR. COPLEY: 

Regina is listening. Your Honor. 

MS. WESTENFELD: 

I'm trying. 

MR. COPLEY: 

Those three exhibits that I need to add 
to the list are SA-424, GE-00018 and 
GE-00020. And I offer them into evidence. 

THE COURT: 

Objection? 

MR. RUSS HERMAN: 

We object. 

THE COURT: 

I don't have the exhibits. 

MR. COPLEY: 

Your Honor, I propose that they be part 
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of the hearing along with the rest of the 
exhibits that I offered. 

THE COURT: 

And where are all of these exhibits, Mr. 
Copley? 

MR. COPLEY: 

I have copies of all of them. They have 
been delivered to the plaintiffs. We have 
conferred with plaintiffs on many of those 
exhibits. I think once we have hearings set. 
Your Honor, most of them will resolve 
rapidly. 

THE COURT: 

You said that a couple of times. And 
that may be optimistic bias on your part. 

MR. COPLEY: 

It may be. Your Honor. 

THE COURT: 

I was hoping that you all would have 
some discussions but, obviously, that hasn't 
happened. 

Mr. Herman? 

MR. RUSS HERMAN: 

Yes, I had a proposal to make which I 
thought might remedy much of this. And that 
is that I put a team together to meet with 
Mr. Copley tomorrow to go through our 
objections to the exhibits and see if we can 
resolve a number of them before they're 
presented to Your Honor. 

I went through every exhibit that I know 
about except about 50 percent of the ones 
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that went to Mr. Murray. Those objections 
almost uniformly are authenticity, competency 
and relevancy. Some are hearsay but very 
few. I don't think they're going to be easy 
to roll through except maybe on the 
authenticity objections. 

So we are also willing to attempt to 
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resolve this with as little court time as 
possible if they could come up with some 
solution. We also are willing to stipulate 
that any documents which either we agree 
should come in after meeting or which Your 
Honor rules should come in, that they may 
introduce those anytime up to the time that 
the jury is charged rather than with before 
they rest. 

So, I mean, we make those 
representations. Frankly, we can't deal with 
three, four hundred exhibits all at once 
without at least sitting down and trying to 
discuss them. 

And the evidence of that is I worked out 
with Mr. Sholes and Ms. Kane after meeting 
twice, I believe, about 70 percent of what 
I'll call Mr. Sholes' offers on Norrell. 

THE COURT: 

All right. 

MR. SHOLES: 

Your Honor? 

THE COURT: 

Mr. Sholes wants to say something. 

MR. SHOLES: 
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Only that we discussed — mentioned 
prior to leaving that we want to read certain 
interrogatories and requests for admission 
responses to the jury this afternoon. 

THE COURT: 

Any authority for that, Mr. Sholes? 

MR. SHOLES: 

Yes, Your Honor. 

We turn to the Code of Civil Procedure, 
Articles 1459, 1468, 1474(C)(2). 

MR. RUSS HERMAN: 

Your Honor, I'm just going to make a 
brief argument that. Your Honor, first, on 
interrogatories, there's no basis — 

THE COURT: 

Just a moment, please, Mr. Herman. I 
want to make sure that I know the articles 
that are cited. 

Did you say 1459? 

MR. SHOLES: 

I believe that is correct. Your Honor. 

Yes. 

THE COURT: 

1459? 

MR. SHOLES: 

1459. 

THE COURT: 

1468? 

MR. SHOLES: 

1468 . 

THE COURT: 

And 1474? 
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MR. SHOLES: 

1474(C)(2). 

THE COURT: 

I will look at those articles. 

You may want to be looking at this. 

1459 refers to the — 

MR. SHOLES: 

I'm sorry. Your Honor. I just couldn't 
hear you. 

THE COURT: 

You may want to look at something in the 
evidence code as referred to by 1459 while 
I'm reading the other articles you cited. 

MR. RUSS HERMAN: 

Your Honor, may I approach with a set of 
what they want to read? 

THE COURT: 

Yes, I'd like to see that. 

MR. RUSS HERMAN: 

Because the interrogatories they sent me 
have been redacted. I don't think they're 
admissible, number one; and, number two, I 
don't think they've got the right to redact 
answers to interrogatories. 

THE COURT: 

Mr. Sholes, are you confident that what 
Mr. Herman has just given to me is what you 
intend to read? 

MR. SHOLES: 

I am confident, knowing Mr. Herman, that 
it is quite probably exactly what we have 
sent to him, which I'm almost sure is what we 
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intend to read. 

The redaction that he may be referring 
to at this point is on the interrogatory that 
we have chosen to read. Generally what 
happens is, as The Court is aware, there is a 
long preamble before they give a response in 
which they talk about definitions. I believe 
that is the portion that has been redacted. 

We have no problem with them reading that 
redaction to the jury. 

THE COURT: 

And it's all of these that you wish to 

read? 

MR. SHOLES: 

Judge, if I'm correct, it really is not 
as large as it appears. And I could bring to 
Your Honor — I can tell you that on the 
admissions, I've got four pages and one line, 
most of which just one sentence, and then 
followed by admitted. 

MR. RUSS HERMAN: 

Ron, do you have with you our objections 
to the admissions? 

MR. SHOLES: 

Do I have with me your objections? No, 
Russ, I do not. 

THE COURT: 

Mr. Herman, is there some question in 
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your mind with regard to the authenticity of 
what Mr. Sholes intends to read? 

MR. RUSS HERMAN: 

As to the authenticity of the admission 
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he wishes to read? 

THE COURT: 

As I read 1459, the Rules of Evidence 
referred to, meaning it's got to be 
authentic, it's got to be relevant, it's got 
to be trustworthy, all of those rules. And 
my question is are your objections based on 
that? 

MR. RUSS HERMAN: 

Yes . 

THE COURT: 

Then I've got to have a hearing on each 
one of them. 

MR. RUSS HERMAN: 

There are other objections as well. 

THE COURT: 

Okay. 

MR. RUSS HERMAN: 

I mean, we don't think that an 
interrogatory under our law and under the 
Code of Evidence can be used without a 
witness or a foundation. It's the same thing 
as a deposition. If I took a deposition of a 
witness — 

THE COURT: 

1459 says interrogatories may relate to 
any matter that can be inquired into under 
Articles 1422 through 1425 and the answers 
may be used at trial to the extent permitted 
by the Rules of Evidence. 

MR. RUSS HERMAN: 

But that's correct. I don't argue with 
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that. 

THE COURT: 

Just a moment. Just a moment. 

1474(C)(2), if interrogatories, 
requests, answers and responses are to be 
used at trial or are necessary for a pretrial 
motion which might result in a final order on 
any issue, the portions to be used shall be 
filed in the proceedings at the outset of the 
trial or at the filing of the motion. 

And I have a pleading over the signature 
of Mr. Copley, July 25, 2003. Defendants 
hereby file the attached portions of written 
discovery responses for use at trial. 

MR. RUSS HERMAN: 

They don't — 

THE COURT: 

I don't know of any authority for a 
lawyer to get up and read a discovery 
response. And I'll wait to get some 
authority. I find no authority in the Code 
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of Evidence for it specifically nor do I find 
any authority in the Code of Civil Procedure. 

It's all termed — couched in terms of 
motions to compel, motions to traverse, 
cross-examination, impeachment, et cetera, 
not for reading to a jury. So I'll welcome 
authorities cited by either side. 

MR. RUSS HERMAN: 

Go ahead, Ron. 

MR. SHOLES: 

Your Honor, I think it's fair to say 
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that the Code of Evidence does not prohibit 
it. I think under the Code of Civil 
Procedure, as I interpret it, clearly, once 
it has been served upon them, and we've 
served it upon them, it was listed on our 
exhibit list, first; then we served it as 
soon as we could figure out what portions of 
it we needed to have read to the jury, we 
served it upon them; and pursuant to the Code 
1474(C)(2), we only served upon them the 
portions to which that we really want to 
present to the jury. 

I think we have followed the letter of 
the law and are entitled at this point to 
read them. 

MR. RUSS HERMAN: 

They haven't been filed, first of all, 
at the beginning of the trial; they're not 
filed by contradictory motion. But beyond 
that — 

THE COURT: 

Well, Mr. Sholes, they're not filed at 
the outset of the trial, either, which is 
what — 

MR. SHOLES: 

Or — I'm sorry. Your Honor. 

THE COURT: 

Or at the filing of the motion insofar 
as a use can be reasonably anticipated. That 
is what I had reference to when I said 
impeachment, motions to compel or traversing. 

Or at the filing of the motion insofar 
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as a use can be reasonably anticipated, 
that's the last phrase of 1474 (C) (2) . 

MR. SHOLES: 

Of course. Your Honor is aware that we 
did file these as a part of our exhibit list 
at the outset of the trial. And I think that 
what Your Honor is telling me at this 
point — 

THE COURT: 

Well, let's read it together. 

MR. SHOLES: 

— is the disjunctive causes a problem. 

THE COURT: 

If interrogatories, et cetera, are to be 
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used at trial or are necessary for a pretrial 
motion which might result in a final order, 
the portions to be used shall be filed in the 
proceedings at the outset of the trial. 

Did you file them at the outset of the 
trial? 

MR. SHOLES: 

We listed them on our exhibit list, 
which was filed. So we believe that we have 
complied with that portion of it by that. 

THE COURT: 

I'll have to make a decision on that. 

MR. SHOLES: 

But also. Your Honor, — 

THE COURT: 

And I think the "or," the disjunctive, 
means reference to a pretrial motion which 
might result in a final order. I think the 
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disjunctive applies to the second situation 
set out in 1472(C) (2) . 

MR. SHOLES: 

I understand Your Honor's interpretation 
of that disjunctive. 

THE COURT: 

I'm not saying that's my interpretation. 
I'm reading the article and trying to glean 
what the legislature meant when they passed 
that statute and produced that article. And 
there's no comment to help. 

MR. RUSS HERMAN: 

There's some other problems. 

The interrogatories are contention 
interrogatories. They're not specific 
discovery interrogatories. Even if they were 
discovery interrogatories, there would have 
to be a basis for their introduction. They 
just don't go into evidence because you file 
them and they're answered. 

I don't know what "reasonable 
anticipation" means, but those redacted 
portions weren't filed nor were the requests 
for admissions they intend to read separated 
in some way so that we could reasonably 
anticipate it. The fact that you file them 
along with six thousand other exhibits 
doesn't give us reasonable anticipation. 

In addition to that, — 

MR. SHOLES: 

At this point. Your Honor, one final 
point. 
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MR. RUSS HERMAN: 

— I think there are amended answers 
that we filed. 

MR. SHOLES: 

One final point. If we can make one 
final point on this. Your Honor, these are, 
in fact, admissions of the party opponent. 
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We believe, based upon that, we are entitled 
— they are stipulated evidence in the case, 
we are entitled to present it to the jury. 

THE COURT: 

All right. The jury is coming back in. 

Mr. Williams. And this is the last 
comment. 

Mr. Williams. 

MR. WILLIAMS: 

Yes, Your Honor. I wanted to do a 
proffer. We can do it after we recess today, 
if Your Honor permits. 

THE COURT: 

The jury is coming back in the room. 
We're going to read the documents that Mr. 
Wittmann wants to read to the jury. At that 
point, I will rule on Mr. Sholes' request. 

MR. WITTMANN: 

I'm sorry. Your Honor. I didn't get the 
last part of your question. 

THE COURT: 

After we read the documents to the jury, 
I will rule on Mr. Sholes' request. 

MR. WITTMANN: 

Thank you. Your Honor. 
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MR. BRUNO: 

Judge, before we go, I neglected to 
offer 0474.04 in evidence. It's the article 
entitled "Diagnosis of Airflow Limitation." 

May I offer that now? 

THE COURT: 

What was that number again, Mr. Bruno? 
This need not be on the record. The court 
reporter is taking a recess. 

(Whereupon a brief recess was taken at 
this time from 3:10 o'clock p.m. to 3:12 
o'clock p.m.) 

THE BAILIFF: 

All rise for the jurors, please. 

(Whereupon the jury joins the 
proceedings at this time.) 

THE MINUTE CLERK: 

All rise, please. Recess is over. 

Court will come to order. Please be seated. 

THE COURT: 

Mr. Sholes, Mr. Herman, approach the 
bench. 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

All I have is this (indicating). I 
would like you to designate, mark, paper 
clip, put a yellow stickie, or however you'd 
like to, on whatever pages in this stack you 
intend to attempt to read to the jury should 
I grant your motion. And get it back to me 
just as quickly as you can. 
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MR. SHOLES: 

Okay. 

THE COURT: 

And I got — I don't have — That came 
from Mr. Herman. I have never seen that in 
my chambers as an original filing. I note 
that it was filed maybe yesterday or I think 
it's stamped the 25th; is it not? 

MR. SHOLES: 

I believe so. 

THE COURT: 

It's stamped June 25 at 1:10 p.m. I 
have never seen it. 

MR. SHOLES: 

I will get it for Your Honor. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

Mr. Wittmann, you have the floor. 

MR. WITTMANN: 

Thank you. Your Honor. 

Good afternoon, ladies and gentlemen. 

THE JURY: 

Good afternoon. 

MR. WITTMANN: 

I just have a few short documents to 
read to you. 

Your Honor, if I may, at this time I 
would offer in evidence Exhibit 0884 — I 
believe it's already in evidence, actually — 
the report of the advisory committee to the 
Surgeon General's Public Health Service, 
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1964 . 

THE COURT: 

Is there agreement that it is in 
evidence. Counsel? 

MR. RUSS HERMAN: 

Yes, Your Honor. 

MR. WITTMANN: 

And may I publish. Your Honor, the cover 

page? 

THE COURT: 

You may publish it. 

MR. WITTMANN: 

And could you highlight the cover page 
so the jury will be able to see the writing, 
please? The whole title. That's it. 

This is the report of the Advisory 
Committee to the Surgeon General of the 
Public Health Service in 1964. 

If you would turn to the next page, 
please. Actually, it's Page 356, the summary 
page. 

And may I publish. Your Honor? 

THE COURT: 

You may publish any portion of that 
document that is in evidence, Mr. Wittmann. 

MR. WITTMANN: 

Would you please highlight and blow up 
the "SUMMARY" page, please? 
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"Medical perspective requires 
recognition of significant beneficial 
effects of smoking primarily in the area 
of mental health. 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

22744 

"These benefits originate in a 
psychogenic search for contentment and 
are measurable only in terms of 
individual behavior. Since no means of 
quantitating these benefits is apparent, 
the Committee finds no basis for a 
judgment which would weigh benefits 
versus hazards of smoking as it may apply 
to the general population." 

Your Honor, that concludes our reading 
from this exhibit. 

I understand Mr. Herman wishes to read 
a portion or Mr. Carter wishes to read a 
portion of that document. 

MR. CARTER: 

If Your Honor pleases. 

THE COURT: 

Yes . 

MR. CARTER: 

Also, we beg your indulgence. Your 
Honor. For the sake of brevity, we won't 
highlight our comments or the comments we'd 
like to make on behalf of the plaintiffs' 
class on the board. If I could, I will read 
directly from here for the sake of brevity. 

Thank you. 

On Page 37, "CANCER BY SITE. Lung 
Cancer. Cigarette smoking is causally 
related to lung cancer in men; the magnitude 
of the effect of cigarette smoking far 
outweighs all other factors." 

The next paragraph. Your Honor. "The 
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risk of developing lung cancer increases with 
duration of smoking and the number of 
cigarettes smoked per day, and is diminished 
by discontinuing smoking." 

If Your Honor pleases. Page 376 under 
Number 1. "From age 12 on, however, there is 
a fairly regular increase in the prevalence 
of smoking. At the 12th grade level, between 
40 to 55 percent of children have been found 
to be smokers." 

That's all we have. Your Honor, on the 
1964 Surgeon General's report, 0884. 

MR. WITTMANN: 

And that concludes the reading from that 
exhibit. Your Honor. 

THE COURT: 

All right. 

MR. WITTMANN: 

And at this time. Your Honor, we would 
offer Exhibit AZS-000017. 

THE COURT: 
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Objection? 

MR. RUSS HERMAN: 

No objection. 

MR. WITTMANN: 

And if I may publish the first page. 

THE COURT: 

You may publish it. 

MR. WITTMANN: 

And this is a document from the Office 
of Smoking and Health, Public Health Service, 
the 1985 document entitled "QUESTIONS PEOPLE 
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ASK ABOUT CIGARETTE SMOKING." 

And would you turn, please, to the next 
page? And highlight the question at the 
bottom on the left-hand side of the page. 

"If smoking is this bad, why doesn't the 
Government ban smoking? Few people believe 
the Government should try to ban smoking. 

Most believe the answer is to let the public 
know what the risks of smoking are, and then 
let every person make up his or her own mind 
whether to smoke or not." 

And that concludes our reading from that 
document. Your Honor. 

I understand Mr. Carter may have 
something he wishes to read. 

MR. CARTER: 

If Your Honor pleases, from the 
defendants' document — 

MR. WITTMANN: 

Would you take that down, please? 

MR. CARTER: 

Thank you. 

If Your Honor pleases, from that 
defendants' document, we'd like to read 
directly from it and not necessarily having 
to publish it. 

"The three major components of cigarette 
smoke are nicotine, tar and gases such as 
carbon monoxide. Nicotine is what helps make 
smoke addictive. Tar is the substance that 
most likely causes cancer. Carbon monoxide 
interferes with the body's ability to carry 
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oxygen to the cells. Other gases in 
cigarette smoke do other harmful things. 

"For example, some of these gases can 
destroy the tiny hairlike cilia that line 
the breathing passages. This allows tar to 
accumulate in the lungs. Smokers often 
develop smoker's cough as a result of this. 
The more a person smokes, the greater is the 
risk. But when someone stops smoking, the 
risk goes down. It is never too late to stop 
smoking." 

Thank you. Your Honor. Thank you, 
members of the jury. 

MR. WITTMANN: 


http://legacy.library.ucsfSdu/tjd/^MflQ^^iOQ?(pdfidustrydocuments.ucsf.edu/docs/pkhl0001 



15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 
7 


Your Honor, that concludes the readings 
from those exhibits. 

THE COURT: 

Approach the bench, gentlemen, Mr. 

Herman and Mr. Sholes. 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

On the documents or on the discovery 
responses that Mr. Sholes wants to read, I 
understood that they were listed as an 
exhibit on your exhibit list; is that 
correct? 

MR. SHOLES: 

Yes, Your Honor. That is correct. 

THE COURT: 

And I note that the exhibit list has 
been amended umpteen times. Could you tell 
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me at what point they were listed? 

MR. SHOLES: 

Let me look at Mr. Copley and see if he 
can tell me that. 

THE COURT: 

Okay. 

MR. COPLEY: 

Your Honor, the discovery was listed on 
the original filing in June of 2001. 

THE COURT: 

Okay. 

MR. COPLEY: 

When they were originally called for in 
the CMO. 

THE SPECIAL MASTER: 

What date was that? 

MR. COPLEY: 

It's June 12th or June 20th — I don't 
have it — 2001. 

THE SPECIAL MASTER: 

What's the difference? The trial began 
June 18th. 

MR. COPLEY: 

It was before trial. I don't know what 
date that was. Because you required they be 
filed before — I will get you the exact 
date, if you need it. 

THE COURT: 

The trial started the day we brought the 
jurors in and we started. That's the day the 
trial started. 

MR. COPLEY: 
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Let me check on it. 

THE COURT: 

And it was two years ago when? June — 

MR. RUSS HERMAN: 

I thought it was 18th. 

MR. LONG: 

I thought it was last week. 


http://legacy.library.ucsfSdu/tjd/^MflQ^^iOQ?(pdfidustrydocuments.ucsf.edu/docs/pkhl0001 



8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


THE COURT: 

That's what I thought. 

MR. COPLEY: 

June 12th, 2001. June 12th, 2001. 

THE COURT: 

Well, I have a dilemma here. There is 
no — nothing definitive on it except hearsay 
in a Third Circuit case and a Second Circuit 
case which have to deal with physician's 
answers to interrogatories in a premises 
liability action against that physician; and 
the second one, a defendant physician's 
answers to interrogatories in a medical 
malpractice case; both excluded from being 
presented to the jury, both affirmed by the 
Court of Appeal somewhere else. 

It's in the pocket part. It's there in 
the green book. And it ain't hard to find. 

I can rule now based on what I've done. But 
I'll give you both sides some time to brief 
the issue for me, if you want to. 

MR. SHOLES: 

Your Honor, — 

THE COURT: 

That means we come back with the jury on 
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Monday. 

MR. SHOLES: 

— if I am correct, both of those cases 
deal with interrogatories. I don't believe 
they deal with requests for admissions. 

THE COURT: 

I understand that there's a distinction. 
But that is in the same category as discovery 
being brought before the jury. And I 
recognize that answers to interrogatories 
that contradict testimony could be relevant. 

I haven't looked at these close enough. 

The requests for admissions that's 
answered or the interrogatories that's 
answered are basically treated the same way 
in the code as I can understand it at this 
point. 

MR. SHOLES: 

We respectfully suggest that the code 
might — 

THE COURT: 

I suggest that your position is you want 
to brief the issue and argue it. And I don't 
have time to allow you to do that today. 

We'll recess until Monday morning. And you 
can brief the issue and I'll hear it. If you 
wish to confer, you can confer. 

MR. LONG: 

Let's consider this to try to get it 
rested today. I think you guys moved some 
of ours into evidence. Was it requests for 
admissions or interrogatories? 
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MR. SHOLES: 

No, they did requests for admissions. 
They moved some of our requests for 
admissions into evidence. 

THE COURT: 

Well, let's back up. 

You gave me these, Ron. Is this the 
extent of what you want to read to the jury? 

MR. SHOLES: 

That is correct. 

THE COURT: 

Has Mr. Herman looked at them? 

MR. RUSS HERMAN: 

Let me see. 

MR. SHOLES: 

I gave him a copy when I had given The 
Court a copy. 

MR. RUSS HERMAN: 

I think this is probably true, but I 
don't think we read them to the jury. 

MR. SHOLES: 

No, I didn't suggest that. 

MR. RUSS HERMAN: 

There's a difference. 

THE COURT: 

Mr. Long. 

MR. LONG: 

Here's what I'm suggesting if we want to 
try to get this rested today. We could offer 
them in evidence but it would be up to Your 
Honor then to rule whether we could, say, 
refer to them in closings. 
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MR. SHOLES: 

Or The Court could read them. 

MR. RUSS HERMAN: 

I'd accept that. I mean, I'd accept 

that. 

THE COURT: 

Well, you've got a disagreement here. 

You all work it out. Do you disagree with 
what he just said? 

MR. SHOLES: 

No, I'm saying that either we can move 
them in the closing argument or The Court can 
read them as part of the charges. 

THE COURT: 

Well, if it's in evidence, then it's 
fair game in closing, no question about that. 

MR. LONG: 

No, you'd have to say that we could put 
them up, we understand that. 

THE COURT: 

I'm sorry? 

MR. BRUNO: 

Say that again. 

MR. LONG: 

Would there still be an issue — Is 
there still an issue if they're in evidence 
as to whether we can read them to the jury 
then in closing? 
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THE COURT: 

You can use anything in evidence in your 
close. That's my normal ruling. 

MR. RUSS HERMAN: 
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I don't disagree with that. 

THE COURT: 

If it's in evidence, it can be used. 

MR. LONG: 

Okay. 

THE COURT: 

So you want to stipulate that they'll be 
offered in evidence. I'll take the offer 
under advisement subject to a ruling later 
on, and that will settle that issue at this 
point? 

MR. LONG: 

That's fine. 

MR. SHOLES: 

Yes, Your Honor. 

MR. RUSS HERMAN: 

Yes, Your Honor. 

MR. LONG: 

That's fine, if we have that 
stipulation. 

And, additionally, if it's still open, 
we will accept Mr. Herman's offer of a 
stipulation that defendants can rest today 
subject to our ability to offer in evidence 
the documents that we've all discussed today 
subject to ironing out the differences either 
through negotiations. 

MR. RUSS HERMAN: 

And we have housekeeping documents that 
have now been redacted we need to offer. 

THE COURT: 

Well, does that mean I tell the jury — 
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Well, I'd rather ask you about rebuttal. If 
they're going to rest at this point, subject 
to those stipulations, are you ready to 
answer that? 

MR. RUSS HERMAN: 

I will tell you immediately as soon as 
they rest. 

THE COURT: 

Okay. 

MR. RUSS HERMAN: 

Are you going to rest now? 

MR. LONG: 

If we have a stipulation that we can 
offer these exhibits later once they're ruled 
by The Court or worked out with us later and 
offer them into evidence. 

MR. RUSS HERMAN: 

The same thing with the ones that we 
admitted that were redacted. Okay. Yes. 

Your Honor, — 

THE COURT: 
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The stipulation is on the record. 

MR. RUSS HERMAN: 

Okay. 

— subject to the stipulation that they 
get whatever you rule on their exhibits in, 
subject to the stipulation that they get 
whatever documents you rule are admissible 
or we admit, plaintiffs admit defendants' 
documents are admissible, at any time prior 
to closing and charging the jury will be 
fine. 
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And the documents that we've previously 
moved into evidence, to which there has been 
an agreement or redaction going in, whenever 
Your Honor chooses, he stands up and says 
they rest, I'm going to stand up and say we 
don't have any — we are not going to call 
any witnesses in rebuttal. 

THE COURT: 

All right. At that point, I would 
intend to tell the jury that the testimony is 
ended and tell them what goes on next and 
give them my aspirational schedule so they'll 
know what's going on. 

Is that acceptable to both sides? 

MR. LONG: 

Yes, Your Honor. 

MR. SHOLES: 

Yes, Your Honor. 

MR. RUSS HERMAN: 

And, again, your usual cautionary 
charge. 

THE COURT: 

Okay. I'll do that. 

MR. RUSS HERMAN: 

Yes, Your Honor. 

MR. LONG: 

Thank you. Judge. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

Counsel for defendants ready to continue 
with the presentation of evidence? 
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MR. SHOLES: 

Thank you. Your Honor. 

Your Honor, ladies and gentlemen of the 
jury, at this time on behalf of defendants, 
we're very pleased to inform The Court that 
defendants will have no further witnesses to 
call at this portion of the trial. Pursuant 
to the stipulations that have been reached by 
counsel, defendants will call no further 
witnesses. 

THE COURT: 

Defendants rest? 

MR. SHOLES: 

Thank you. Your Honor. We rest. 
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THE COURT: 

The plaintiffs have an opportunity to 
present rebuttal evidence at this point. 

Mr. Herman, on behalf of the plaintiffs' 
class? 

MR. RUSS HERMAN: 

Your Honor, ladies and gentlemen of the 
jury, even though we have the right to submit 
additional testimony in evidence, we don't 
feel it's necessary and we rest. 

THE COURT: 

The testimony in this case. Phase I, has 
just ended. What happens next is the next 
thing that you folks will hear is the closing 
argument by the lawyers on either side of the 
case. 

Before that happens, though, I need to 
work up, confect and write out all of the 
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instructions I'm going to give you on the law 
that's applicable to the case. 

You remember when we chose you as 
jurors, you swore to apply the law that I 
told you was applicable to the case and apply 
that law? That's what I need to do now. 

Based on all the evidence and the testimony 
we've heard, I need to confect what's called 
the jury charge to you. And, also, confect 
the verdict form on which you will decide the 
case which I told you six or eight, ten, 
twelve months ago you were going to do. 

That's what happens next in your presence. 

Between now and then, there's a lot of 
work to be done by my staff and with these 
lawyers. So the point of all of that is that 
my aspirational schedule — that is, I hope 
to adhere to this schedule — is that the 
closing argument will start at 9:30 on July 
8, 9:30 July 8th. Because we need that much 
time. 

The law builds in some delays. I've got 
to give these lawyers notice of what I'm 
going to tell you, I've got to give them an 
opportunity to confer and all that. So there 
are built-in delays. And that's as quickly 
as I think we can get it done. 

So you will be discharged until 9:30, 
Tuesday, July 8th. You're going to get a 
letter in the mail. And it's my plan that we 
do closing argument starting on July 8th. 

You will be given the case, if that schedule 
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holds up, to decide by the end of that week. 
That's the overall schedule for this to give 
you an idea of where we're going. 

Between now and then, let me remind you 
don't talk to anybody about the case, don't 
discuss it with each other until you've heard 
the closing argument and my law charge to 
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you, avoid any stories on television, 
newspapers, magazines, website or across the 
back fence with your neighbor about this 
trial, cigarettes in general, smoking and 
health, all of those things that I've been 
telling you all along. 

And with that, we are finally at the end 
of the testimony. I know some of you are 
happy and maybe some of you are happier than 
others. But we'll recess until Tuesday, July 
8th, 9:30 a.m. 

(Whereupon the jury is excused at this 
time . ) 

THE COURT: 

Let the record reflect the jury has been 
discharged from the courtroom. 

Anything for the record by plaintiffs' 
counsel? 

MR. BRUNO: 

Yes, Judge. As I didn't — 

THE COURT: 

Wait. I need to rule on some exhibits. 

MR. BRUNO: 

And I have to offer one, too. Judge. I 
forgot to offer one. And I think Jack had an 
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objection, in fairness to Jack. 

MR. WILLIAMS: 

Well, I'm not going to object as a 
learned treatise. I think that's the way you 
submitted it based on Dr. Sartor's testimony, 
but — 

MR. BRUNO: 

That's correct. 

MR. WILLIAMS: 

As a learned treatise, no objection. 

MR. BRUNO: 

And so the Judge knows, we were 
referring — Let's be clear. Judge. Before 
all of the colloquy about the interrogatories 
and bit, I had offered 0474.01 — I'm sorry, 
0474.04, an article entitled "Diagnosis of 
Airflow Limitation" into evidence. It is a 
learned treatise. Jack is correct. 

THE COURT: 

Is that the chapter from the book that 
you used in court? 

MR. BRUNO: 

No. 

I offered that and I think you received 
that into evidence. You received that into 
evidence already. The chapter to the book 
is — 

THE COURT: 

Wait a minute. I have an offer of — 
Well, — 

MR. BRUNO: 

What you have under advisement is OSHA. 
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THE COURT: 

Stop a minute, please. 

MR. BRUNO: 

Okay. 

THE COURT: 

I have a note that you offered Exhibit 
0474.04. And it was not of record because 
the court reporter wasn't writing it down. 

MR. BRUNO: 

That's right. 

THE COURT: 

You're making that offer now again on 
the record. 

MR. BRUNO: 

Yes, Judge. 

THE COURT: 

And I don't have that exhibit available 
to me, that I'm aware of. 

Is there an objection to that exhibit, 
Mr. Williams? 

MR. WILLIAMS: 

Is that the airflow document? 

MR. BRUNO: 

Yes. It's the Polish study about 
improved cessation rates that — 

MR. WILLIAMS: 

No objection as a learned treatise. 

THE COURT: 

Well, is it offered as a learned 
treatise? 

MR. BRUNO: 

Well, the law allows you or a party to 
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offer it into evidence if it, in fact, is a 
learned treatise. And the distinction is 
that the jury doesn't get it, but it goes 
into evidence. 

THE COURT: 

I understand that. 

MR. BRUNO: 

Well, that's what it is. I agree it's a 
learned treatise. 

THE COURT: 

Anything else by plaintiffs' counsel? 

MR. BRUNO: 

Just in response to your question, I 
believe we had already offered and you 
received 0475.04, which was Chapter 22 of 
the — 

THE COURT: 

Yes, that's in. 

MR. BRUNO: 

Okay. And what's remaining — Do you 
need the numbers? I think you've got the 
numbers of what you haven't ruled on. 

THE COURT: 

Yes. And I'm about to rule. 

MR. BRUNO: 

Thank you. Judge. 

THE COURT: 

Exhibit GMM-0495, GMM-0504 offered by 
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defense counsel during direct, objected to, 
the objections are overruled. 

771.02, 765.02, 763.02, 766.02, offered 
by plaintiffs' counsel during cross, objected 
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to, the objections are overruled, those 
exhibits will be received in evidence. 

MR. BRUNO: 

All right. And, finally. Judge, I have 
a proffer of two documents. 

THE COURT: 

All right. 

MR. BRUNO: 

The first is 539.04, Federal Trade 
Commission Cigarette Report for 2001; and the 
second proffered document is a learned 
treatise, 1403.02, an article in the American 
Journal of Preventive Medicine, 1996, 
January/February, "The Extent of Cigarette 
Brand and Company Switching Results From the 
Adult Use of Tobacco Survey." 

And I don't think I need to do more than 
that, than just proffer. 

THE COURT: 

You need to mark them Proffered Exhibits 
1 and 2, Plaintiff Proffered Exhibits 1 and 
2, and date it today. 

MR. BRUNO: 

Date it today. Okay. You got that. 

THE COURT: 

Date it today, 1 and 2, put them in an 
envelope with that notation on the outside. 
And they will be received in that fashion. 

MR. LONG: 

Those have been ruled on before? 

MR. BRUNO: 

No, it's a proffer. He ruled them out. 
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MR. LONG: 

Okay. That's what I was asking. 

MR. BRUNO: 

I think that's everything for me. Judge. 
Thank you. 

MR. RUSS HERMAN: 

Your Honor, I have a number of documents 
which have been identified and ruled in 
evidence subject to redaction that have now 
been redacted: 0482.02 — 

THE COURT: 

Well, let me ask you this, Mr. Herman. 

If they're already in subject to redaction, 
isn't it only necessary to put the redacted 
versions in with the exhibit in the place of 
the original? 

MR. RUSS HERMAN: 

I don't think, according to the original 
rulings, that we can do that. We've got to 
offer them as redacted. 

THE COURT: 
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All right. Okay. 

MR. RUSS HERMAN: 

0482.02, 0373.04, 0353.04, 0354.04, 
0356.04, 3092, 0367.04, 0364.04, 0363.04, 
0366.04, 0362.04, 0368.04, 0369.04, 0370.04, 
0337.04, 0083.01. 

Three of the redactions were requested 
by the defendants on 0363.04, 0370.04, 
0083.01, which I covered with Mr. Sholes 
earlier. 

0482.02, the redaction, was to eliminate 
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from a CD everything but the Flintstones, 
which was shown to the defendants — shown to 
the jury, which has been done. 

Then the "SIXTY YEARS OF DECEPTION" have 
been redacted and agreed upon. Those exhibit 
numbers are 0085.04, 0086.04, 0087.04, 

0088.04 and 0089.04. 

The following exhibits were previously 
ruled on by Your Honor as admissible over 
objection but have not been formally moved 
into the record. 

I apologize. We are awaiting rulings on 
these. Thank you. They've been objected to 
and they're under advisement: 2428, 0225.01, 
0230.01, 4642.01. 

THE COURT: 

4642.01? 

MR. RUSS HERMAN: 

. 01 . 

And 4478.01 and 3723.01. 

I think on these six, in order to 
facilitate The Court, we'll make duplicates 
for Your Honor and for defense counsel so 
they can be given to you separately so you 
have before you to facilitate Your Honor 
ruling on the last six that we mentioned. 

THE COURT: 

And I'd also like to have the dates on 
which they were offered. 

MR. RUSS HERMAN: 

We'll give you the dates they were 
offered and the objections. 
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All right. That concludes plaintiffs' 
presentation at this time. And I would like 
to find a time for — we don't need to do 
this with Your Honor — but we need to find 
a time where we can confer. 

I think Mr. Wittmann is going to meet me 
for breakfast tomorrow to try and work out 
some issues around 8:00 o'clock. 

MR. WITTMANN: 

I didn't say 8:00 o'clock, but that's 

fine. 

MR. RUSS HERMAN: 

What time? 

MR. WITTMANN: 
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No, that's okay. That's okay. 

MR. RUSS HERMAN: 

How about 9:00? 

MR. WITTMANN: 

No, 8:00 is fine. 

MR. RUSS HERMAN: 

8:00 is fine? 

Okay. And we will have people available 
to meet to try and work out objections to the 
defendants' exhibits. And it may be, if 
there's still a substantial number, my 
recommendation would be that we just submit 
like two-sentence positions on each one and 
let Your Honor rule without oral argument. 

THE COURT: 

Anything by defense counsel before we 
recess? 

Mr. Williams? 
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MR. WILLIAMS: 

Yes, Your Honor, two matters. 

The first one relates to one of the 
documents that Mr. Bruno just moved for 
admission. And that's 0475.04, Chapter 22, 
"Cancer Prevention: Preventing Tobacco- 
Related Cancer," that's from some text. The 
fact that that is being admitted as a learned 
treatise is the point I wanted to make on the 
record. That was the only foundation that 
was established for it, at best. 

THE COURT: 

I thought we had that discussion. 

MR. BRUNO: 

We did. 

MR. WILLIAMS: 

Not as to this one. 

THE COURT: 

Well, 0475.04. 

But what is 0474.04? I thought that was 
Chapter 22. That's something different? 

MS. SULZER: 

0475.04. 

MR. BRUNO: 

0475.04 is the book chapter. 

THE COURT: 

Chapter 22? 

MR. BRUNO: 

Yes . 

0474, Jack, let me look at yours. 

MR. WILLIAMS: 

We're talking about Chapter 22; right? 
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MS. SULZER: 

0475.04. 

MR. WILLIAMS: 

Is the learned treatise that we just 
talked about? 

MS. SULZER: 

Which is Chapter 22 of DeVita's book. 
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MR. BRUNO: 

Chapter 22. 

MR. WILLIAMS: 

Okay. As long as we're on the same page 
that that's the learned treatise, that's 
fine. 

The second thing I have — 

THE COURT: 

Mr. Williams? 

MR. WILLIAMS: 

The second thing I have is a proffer. 
Your Honor. It relates to Your Honor's 
exclusion of evidence of Dr. Louria's 
testimony concerning the unscreened 
population, the effect of screening on 
resources and the unscreened population. 

And in that regard, I would refer to 
Page 22425 through 27 of the transcript. And 
we proffer that Dr. Louria's testimony was 
stricken. And we also proffer that Dr. 

Louria would have further testified that one 
of the contemporary scientific principles 
with respect to screening, as is reflected at 
Page xivi of AN-000539, which is the clinical 
guide, which is already in evidence, is the 
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effect screening — the effect of screening 
on resources and the unscreened population. 

Dr. Louria would have testified that CT 
screening generating large numbers of false 
positives will have a negative effect on 
medical resources in this state and will 
divert needed resources to the care of false 
positives. He would have identified this as 
a proper consideration and one of the 
contemporary scientific principles that needs 
to be taken into account under Bourgeois. 

Further, at Page 22464 of the 
transcript. Dr. Louria was prevented from 
explaining and we proffer that he would have 
testified that the CT data shows detection of 
adenocarcinoma at significant rates in both 
smokers and nonsmokers; and that if CT scans 
save lives, contemporary medical principles 
would dictate that the screening be given to 
smokers and nonsmokers, which goes directly 
to rebutting Bourgeois Factor Number 5 and 6. 

THE COURT: 

Any comment to that proffer? 

MR. BRUNO: 

Yes, Judge. 

It's simply, number one, the very first 
problem is that it is the rule of law which 
dictates the appropriateness of the remedy in 
this case; it's not the doctor's testimony. 

THE COURT: 

The rules of the Code of Procedure allow 
you to make a counterproffer, not to argue 
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the impropriety of the proffer. The proffer 
is proffered. 

MR. BRUNO: 

Right. 

THE COURT: 

And that's done. 

You have the opportunity to make a 
counterproffer, if you choose to do so. 

MR. BRUNO: 

But what I was leading up to was that we 
would have asked Dr. Louria to indicate that 
his real motivation was that his 17-point 
plan is somehow being hurt by the virtue of 
these misspent dollars. 

THE COURT: 

End of counterproffer? 

MR. BRUNO: 

And the resources that he is considering 
are public health resources, which are 
irrelevant to what's at issue here since 
we're asking the tobacco companies to fund 
these tests. 

End of proffer. 

THE COURT: 

Anything else by defense counsel? 

MR. LONG: 

Yes, Your Honor. 

Yesterday, I believe, you asked counsel 
about the pending schedule on the issue of 
obtaining the alternate jurors once they 
get — 

THE COURT: 
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Yes, I intend to bring that up. 

I want some input from both sides on the 
issue of the handling of alternates during 
the jurors' deliberation on Phase I of the 
trial. And the goal is to keep the alternate 
jurors interested and under the impression 
that they are part of the jury in this case, 
which they are, until the last jury issue has 
been decided or submitted. So I'd like some 
input on that. 

I'd like some input on the closing 
arguments. And if there are any issues with 
regard to closing arguments that you think 
require my attention, please bring them up. 
And that includes time limits, that includes 
demonstrative aids. I've already indicated 
that anything that is admitted into evidence 
as an exhibit is amenable to use during 
closing argument. 

If a demonstrative is going to be used, 
the opposition has to be consulted and I need 
to be informed. If there's a dispute, submit 
it to me on the demonstrative. But exhibits 
are fair game. 

I intend to issue some regulations about 
physical use of space. It's my current 
thought that about where Mr. Singleton and 
Mr. Herman are standing be cleared so that 
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there's kind of a designated spot where the 
speaker will be designated to stand during 
close with some regulations with regard to 
how close the speaker can get to the jury box 
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rail. But I'd like some input on any issues 
with regard to that subject that you wish to 
submit. 

MR. LONG: 

I think tomorrow morning at this 
breakfast meeting, many of those issues will 
be discussed. As to the briefing on keeping 
the alternate jurors, Russ, you can tell us 
when you're in a position to file your brief 
on that, we can file ours at the same time. 

MR. RUSS HERMAN: 

I think we should be able to — We have 
an internal brief right now. But we're 
still, frankly, working on it. I would say 
Monday. But I hope to discuss those issues 
with Phil tomorrow. 

And it may be that the best way to do 
this — I mean, I wouldn't stop briefing it. 
But I think it may be that the best way to do 
this is for us to come up with a joint 
suggestion to The Court, if we're able to. 

THE COURT: 

Let me tell you what my suggestion is. 

With some exception, the jury charge 
will be read to all of the persons seated in 
both jury boxes. When I get to the statement 
about "nine of you are required to reach a 
verdict on any question," I stop at that 
point. When that portion of the charge is 
given and completed, we separate the groups. 

And I've already designated spots in the 
courthouse for deliberation. The Civil 
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Sheriff has a room that's large enough for 
the twelve jurors to deliberate in his 
offices on the fourth floor, and he's going 
to make it available to me. That little 
conference room on the fourth floor in Room 
401 where you all have been a couple of times 
is sufficient for the six alternates to 
deliberate. 

And this is my current thinking. This 
is a suggestion for you all to consider. But 
after they are separated into those two 
groups, I then go into the room or somehow or 
another give a supplemental charge with 
regard to the number of votes needed for any 
issue to be decided to the twelve jurors. 

To the six — And I need to back up a 
little bit. Each of these eighteen people 
will have a verdict form in their hand. That 
the six be instructed that each of them are 
to answer the questions on the verdict form, 
sign their name, put it into an envelope. 
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seal the envelope, sign their name on the 
envelope, and deliver it to the minute clerk, 
and those will stay sealed. 

After those six people decide it, 
they're discharged from deliberation. And 
the twelve continue to deliberate and return 
the verdict in the normal fashion. 

That's where I am on that at this point. 
And I throw it out for your consideration as 
a general guideline. We have to massage it 
and define it a bit, but that seems to answer 
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the problems I have thought up. I intend to 
use the same jury on Phase II, if we get that 
far. 

So the requirement that the alternates 
be discharged when the jury begins to 
deliberate is not applicable because the case 
is still going on. It's just going on in 
phases. But if there are any other problems 
that you all can think of or any other 
solutions to the problem, I'd welcome the 
input. 

MR. RUSS HERMAN: 

I do want to — I think I should make 
one brief response to The Court for Your 
Honor and all counsels' consideration. 

Having looked at the case law, in the 
event that a juror becomes unable to serve — 
I'm speaking now of one of the twelve — 
during deliberation, for any reason, the only 
thing that we've seen are two cases that 
suggest that the alternates should not 
deliberate; that an alternate will have to 
replace a juror; that The Court will have to 
call the eleven in and say, "Will you agree" 
or "You must agree to begin your 
deliberations over." 

THE COURT: 

I'm aware of those cases. 

MR. RUSS HERMAN: 

And that can't be done if you have 
alternates who have already deliberated. 

THE COURT: 
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I didn't say I was going to tell them to 
deliberate. I said I was going to tell them 
to get in that room and answer the questions. 

Now, that's a problem, I recognize that. 
Because the charge says you're supposed to 
talk among yourselves and vote your own mind 
and don't be convinced to vote one way 
because others — all of that language. So 
that's a problem. And it needs to be 
addressed. 

MR. RUSS HERMAN: 

I just — 

THE COURT: 

It's probably solvable by agreement. 
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MR. RUSS HERMAN: 

I believe it is. 

THE COURT: 

I don't know that it's chiseled in stone 
and not alterable by agreement. 

MR. RUSS HERMAN: 

The only reason I'm responding now is 
because I was aware of that decision. 

THE COURT: 

Yes. And I'm aware of it, also. But I 
think it's resolvable if both sides agree. 

But I'd welcome your input on those issues. 

I also intend to issue an order to the 
effect that each side will be required to box 
the exhibits in numerical order, label the 
box Plaintiffs' Exhibits 1 through whatever, 
and attach that label to the outside of the 
box. 
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So that the Court of Appeal, when they 
look at these exhibits, will have ready — I 
recognize it's a big problem, a big job. But 
that's the only way that I think that these 
exhibits can be used meaningfully by anybody 
after they're put in those boxes and the 
boxes are stacked against the wall. 

MR. WITTMANN: 

You're not talking about renumbering all 
the exhibits? You're just talking about — 

THE COURT: 

No, I'm not talking about renumbering 
exhibits. But we have exhibits with 
two-digit numbers, four-digit numbers, we 
have exhibits with prefixes that are As and 
others. 

MR. WITTMANN: 

You just want that on the outside of the 
box, what's in there? 

THE COURT: 

I want them in correct order. If 
they're numbered only, I want low to high 
numbers in the box and labeled on the 
outside. If they have prefixes with letters, 
the As go before the Gs and all of that. And 
within that group, they're numbered — 

MR. WITTMANN: 

I understand. 

THE COURT: 

— and put in boxes. And that's the 
only way I think they can be useful. 

Yes? 
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MS. WESTENFELD: 

Sort of like I have it on the list where 
all the numbers come first and then all the 
alphabet comes after? Or do you want the 
defense separate from the plaintiff? 

THE COURT: 

I want the defense exhibits separate 
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from the plaintiff exhibits. And I want them 
boxed and cataloged in the way I have just 
pronounced. 

MS. WESTENFELD: 

That's fine. Okay. 

THE COURT: 

And if there are any questions. I'll 
issue an order on it. 

Mr. Gianna has a meeting set at 10:00 
o'clock on Monday, I understand, and he will 
tell you the subject of it. I think it's 
generally jury charges and verdict forms. 
We'll try to have a preliminary discussion. 

MR. RUSS HERMAN: 

On Monday? 

MR. WITTMANN: 

On Monday? 

THE SPECIAL MASTER: 

Well, — 

MR. WITTMANN: 

I mean, this is the first time I'm 
hearing it. I'm not quarreling it. 

THE SPECIAL MASTER: 

Yes . 

MR. LONG: 
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Can we do it Tuesday rather than Monday? 

THE COURT: 

Well, it's got to be done at some point. 
And this is the beginning, this is the start 
of that. 

THE SPECIAL MASTER: 

Tuesday is okay? 

THE COURT: 

Well, we're looking at July 8th. And I, 
frankly, think there's a great deal of work 
to be done between now and then. Mr. Gianna 
and his staff and my law clerk have been 
working on it for three or four days already. 

But the more it's looked at, the larger 
a job it seems to be, considering that I'm 
required under the code to give you 
reasonable notice of what I intend to charge 
the jury before the charge starts. 

And I'm trying to make it as reasonable 
as I can. Which means if we lose a day on 
the front end, that day is gone on the back 
end, so — 

MR. LONG: 

Let us confer among ourselves and see 
what our schedules are. And then we'll just 
let the Special Master know tomorrow what day 
is best with us. 

THE COURT: 

And I don't know that he wants everyone 
from each side. I'm sure he wants a 
representative group to conduct some 
meaningful discussions about those issues. 
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Anything else before we recess? 

MR. LONG: 

Yes, Your Honor. 

We got an amended schedule for, it looks 
like, the third week in August, which is a 
jarring reminder that the jury has schedule 
dates for appearance at trial through 
September. 

And my question is following the Phase I 
verdict, assuming Phase II is necessary, how 
much time will there be between that verdict 
and the beginning of Phase II? 

THE COURT: 

I think we've already set that at two 
weeks; did we not, Mr. Gianna? I think 
there's a provision in one of those trial 
orders that says there will be a two-week 
recess between Phase I and Phase II. That's 
subject to change. 

MR. LONG: 

Okay. My next issue is can you give us 
any indication of what issues we need to be 
addressing in Phase II? 

THE COURT: 

Oh, I need to do a trial plan. And 
you'll get that as soon as I can get to it. 

MR. LONG: 

Okay. 

THE COURT: 

Like you got for Phase I. 

MR. LONG: 

Excuse me? 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

22779 

THE COURT: 

I'm going to issue a trial plan for 
Phase II similar to the trial plan I issued 
for Phase I. 

MR. LONG: 

And we'll have to wait for that to 
figure out what's in Phase II then? 

THE COURT: 

Yes . 

THE SPECIAL MASTER: 

Trial Order Number 1 sets out generally 
the issues in Phase II. 

THE COURT: 

Trial Order Number 1 sets out generally 
the issues. 

MR. LONG: 

Trial Order Number 1 sets out generally 
the issues for Phase II? 

THE SPECIAL MASTER: 

Right. 

MR. LONG: 

So we should look to Trial Order Number 
1. Oh, that's reference to the class action 
rules? Okay. But for any further 
information, specific information, we will 
wait? 

THE COURT: 

And the big issue out there is victim 
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fault or contrib, however you want to 
characterize it. And I need to issue 
something on that, so the Courts that have 
sidestepped the issue or the Court that has 
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sidestepped the issue has to confront it 
again. I mean, that's coming. 

MR. LONG: 

Okay. 

THE COURT: 

Anything else? 

MR. WITTMANN: 

No, Your Honor. 

THE COURT: 

All right. We will recess until we do 
something else. 

(Whereupon the proceedings were 
adjourned at 4:05 o'clock p.m.) 

k k k k k 
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